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Combating Elder Abuse: Next Steps for Cdifornia

The Cdlifornia State Assembly formed the Sdect Committee' on Elder Abuse in 2003 with a broad
mandate to investigate and conduct hearings on the prevaence of eder abuse in the community, its
causes, and preventative measures. Assemblyman Joe Simitian (D-Palo Alto) was appointed Chair of

the Committee & its inception.

Elder abuse is agrowing nationd and statewide problem. Cdifornia, in particular, appears to be
vulnerable. It is home to the largest elderly population in the country. The Cdifornia Attorney Generd’s
office recently estimated that more than 225,000 cases of eder abuse occur every year in Cdifornia
Because of gapsin reporting, investigation, and prosecution, the extent of elder abuse is not completely
known. With Cdifornid s aging population and its diminishing resources, the problem of elder abuseis

expected to grow.

! A Select Committee is atemporary committee of the legislature that is formed in response to a specific need or
developing issue. The formation of these committeesis subject to the approval of legislative |eadership and must be
renewed every session. A select committee generally holds meetings outside of the regular legislative calendar, as
determined by the Chair.



The Sdect Committee on Elder Abuse convened itsfirst two public hearings in Northern Cdifornia,

addressing two forms of abuse—financid and physca—from the perspective of counties, which are by
and large responsible for the prevention, investigation and prosecution of elder abuse, both at the home
and ininditutiona settings. These hearings were informationa in nature, with an emphasis on proposing
legidative solutions to the problem of physica or financid abuse. The public was invited to comment as

wdl.

The firgt hearing in San Jose brought together stakeholders from County Aging and Adult Services and
Adult Protective Services, locd law enforcement and digtrict attorneys' offices, as well asamedica

expert, a nursing home reform advocate, and a nonprofit legal services representative.

The second hearing in Santa Cruz brought together smilar loca stakeholders aswell as representatives

from the Cdifornia Attorney Generd’ s Office and the local ombudsman'’s office.

Panelists shared heartbresking tales of elder abuse in thair testimony, but they also made specific
suggestions with respect to the reporting and documentation of elder abuse, education and prevention,
and strengthening legal tools for prosecution. One point that came up repeatedly was the importance of
teamwork between stakeholders, and the sharing of information and practices. Because elder abuse
issues are hedlthcare issues, long-term care issues, socid servicesissues, and justice system iSsues,
teamwork and a shared commitment across these systems are necessary to protect seniors mentally,

physicaly, emotionally, and financialy.



The publication of this Report isintended to be afirst step in recording a public dialogue and capturing
our gat€ s progressin identifying problems and proposing solutions. The problem of eder abuse will not
be resolved overnight. It must be tackled over many years with along-term outlook in mind. The
observations and suggestions contained in this Report will be the basis for legidétive proposasto

follow.

Readers are invited to share their feedback regarding the contents of this Report by e-mail:

Assemblymember.S mitian@assembly.ca.gov.




AGENDA
COMBATING ELDER ABUSE:
NEXT STEPSFOR CALIFORNIA
December 5, 2003 from 1:00—4:00 p.m.

Santa Clara County Board of Supervisors Chambers
70 West Hedding Street, San Jose

1:00-1:10 pm Welcome & Introductory Remarks
1:10-2:15pm Financial Abuse Panel: Problems & Solutions

Jamie Buckmaster, Manager, Adult Protective Services, Santa Clara County

Cindy Seeley Hendrickson, Deputy District Attorney, Santa Clara County Office of the
District Attorney

Helen Karr, Esg., Commissioner, California Commission on Aging
Lori Kratzer, Detective, Palo Alto Police Department
LisaMancini, Director, San Mateo County Aging and Adult Services

2:15-3:20 pm Physical Abuse Panel: Problems & Solutions

Jamie Buckmaster, Manager, Adult Protective Services, Santa Clara County
Diana Koin, MD, Director, Elder and Dependent Adult Abuse Education,
California Medical Training Center, UC Davis Medica Center, Sacramento
Pat McGinnis, Executive Director, California Advocates for Nursing Home Reform

Daniel T. Nishigaya, Deputy District Attorney, Santa Clara County Office of the District
Attorney, Physical Abuse of Children and Elders Unit

Michele D. Schroeder, Supervising Attorney, Senior Adult Legal Assistance

3:20-3:30 pm Break

3:30—-4:00 pm Public Comment



COMBATTING ELDER ABUSE: NEXT STEPS FOR CALIFORNIA
A public hearing conducted by the
ASSEMBLY SELECT COMMITTEE ON ELDER ABUSE
December 5, 2003 — San Jose, California

San Jose Hearing Transcript

Welcome and I ntroductory Remarks

State Assemblyman Joe Simitian, Chair:

...making sure they get to the Capitol and I'll be stepping out promptly at the end of the hearing a 4:00
p.m. to head directly to the State Capitol. Please be assured, however, that the contents of today’s
hearing will be conveyed to other members of the committee, as well astheir saffs. We will be taping
al of today’s comments, both by our pandists who' ve been kind enough to join us, as well as the public
comment portion of the presentation, to make sure that other members of the Select Committee on
Elder Abuse are aware of the information we acquire today .

My thanks, before we get Sarted, to dl of the people who were kind enough to help us get today’s
events pulled together. Some of you are aware that we had help from the Santa Clara County Senior
Commission here, but dso from the City of San José Senior Commission helped us provide notice as
well. San Mateo County Commission, we will be meeting with on the 16™ in a somewhat different
format, alittle more informal, covering awider range of issues, but we' re looking forward to that as
well. And there will be another formal committee hearing for the Sdect Committee on Elder Abuse on
December the 10" from 1:00 p.m. to 4:00 p.m. in Santa Cruz County, in the Santa Cruz City Coundil
Chambers. So we will be, | think, getting good representation and input from Northern Cdiforniain this
round. We are hoping then to, later in the two-year sesson of the Assembly, have a series of hearingsin
Southern Cdifornia, where many of the committee members represent senior condtituents. And we' re
hoping to derive from this process some thoughts about what if anything the State can do to combat
elder abuse, both physica abuse and financia abuse.

You dl know, | think, that the State isin very difficult timesfinancidly, so we are looking for things that
cod little if any money. There are such solutions out there, | think; if only we would look for them. And
we have talked with our pandligts, and | would encourage members of the public who spesk later today
to be mindful of the fact thisis a hearing designed not Smply to identify problems, but to identify
solutions. So we' ve asked each of the pandists to not only take awalk through the issue of what are the
problems that they see, but what if anything might the State be able to do to help. So it's solution
oriented today, as wdll asidentifying the problems.

That being said, let me ask that we have our pandigtsdl in place, which | believe they are. I'm going to
ask, aswell, that our gtaff, both Kristina Loquist who will raise her hand, and Mdissa Millsgps who will
raise her hand as she walks in the back of the room. Thank you. They will be passing out cards to teke



your questions, or excuse me, to take your requests for comments. If you are amember of the public
and would like to comment, when that time comes, smply fill out acard, we will bring them up front,
and | will then call on folks as the opportunity presentsitsalf. | see a couple hands up dready. Please
fed free during the course of discusson today to Smply raise your hand again, and we || make sure you
get acard. Onceyou vefilledit, asl say, well put it in apileand we ll cal you up as soon as you
know what the possibilitiesare. For those of you who are feding alittle bit remote in the back, please
fed free to come forward. | promise you won't be caled on, you're not in class, so you need not fed
reticent about that a al. And what I’m going to do now is, as we re passing out cards, I’ m going to
ask the pandigs to provide opening remarks to inform me, my fellow committee members and members
of the public who might be here, again sarting with a problem statement and offering some solutions.

I"d dso like you, before you offer your comments, to identify yoursdlf briefly both for the record and as
well as for members of the public, and to give abrief description of your role and responghbilities, so we
undergtand the basis for your comments. Thank you again for being here.

I’m going to ask that we begin with LisaMancini who will be followed by Jamie Buckmaster, who will
be followed by Lori Kratzer, who will be followed by, | think, Cindy Seeley Hendrickson, who will be
followed by Helen Karr. So if you go in that order, | think that will help sequence things alittle bit. We
will aso let you know when your timeis coming. So let’s begin with LisaMancini. If you would
introduce yourself for the record, tell usalittle bit about you and identify problems and solutionsin the
area of financia abuse, which isthefirg part of the pand. We will then return to physica abuse after
we have dedt with these financia abuse issues. Thank you.

Financia Abuse Panel: Problems and Solutions

LisaMancini:

Thank you very much, and thank you for asking meto be heretoday. My nameisLisaMancini. I'm
the Director of Aging and Adult Servicesin San Mateo County, which isadivison of the Hedth
Services Agency. Under Aging and Adult Services, we house a very large continuum of care for
seniors and disabled adults. One of those areas isin protective services, our Adult Protective Services,
aswdl asour Public Guardian, as well as in-home support services and many other case management
programs.

All of the services work very closely when we pull together any sort of abuse case that comes into our
county. We have established for many years what we call our TIES Line. It's a 24-hour emergency
response line. It's Teamwork Insuring Elder Support. From that we' ve been able to get on a 24-hour
level, the number of reports on the different forms of abuse. We' re speaking here about financid abuse.
| think we al agree that there are many other abuses. We never just redlly see a case that is soldly hit
with financia abuse, there' s usually some other form, psychologica, physicd, other abusesthat are
involved in thet area

A problem that we have seen over the last eight years [in San Mateo County], there has been a 300%
increasein financid abuse reports. Our numbers are alittle bit smaler than what Santa Clara County



sees, but | think percentages are what tell the story. Of the percentage of the abuse reports that we get,
42% are financial abuse, those that are perpetrated by others. Of those that we received in the caendar
year of 2002, 36% were confirmed, and 39% were inconclusive, while the others were unfounded.

An example of acase that we currently have with our digtrict atorney right now waiting for prosecution,
and judt to give an idea what we re seeing more and more, thisis such argpidly growing crime. A client
who isin his seventies who has lived with his mather al hislife, who took care of him, and when she
died, there was no one left to take care of this very large estate in the millions of dollars. Thisman did
not know exactly who to cdl on. He had abad relaionship with other family members who did want to
gep in, who lived out of the area. So he had no one there, except for a man who works as afinancia
advisor and cdled himsdf afinancid consultant. [He] got into this man’s house, was adle to have him
sgn over al of his assets, power of atorney, which was absolutdly ingppropriate in this man’s condition.
He's been deemed to be incompetent to give any medical or legd authority.

When we were finaly contacted to get involved, dong with our locd police agency, we found that
within asix month period there were checks written out to this financia consultant for over $600,000.
(He) purchased anew car, the financia consultant anew car, and arange of other gifts. At thispoint,
it'sin the range of $2 million that has been taken from this man. He can no longer take care of himsdlf.
Asareault of our APS involvement and our police investigetion, and the meeting with our multi-
disciplinary team, we were able to follow through with our didtrict attorney, who has been very fortunate
recently that we' ve been able to take these forward for prosecution.

The difficulty is, at least in San Mateo County, we don’t have the ability to have a separate unit in our
digtrict attorney’ s office that can devote full-timeto financid abuse. And right now it’s becoming
overwheming, and we do need more staff in that area. With the increase in abuse cases, we don’t know
how we re going to be able to manage that. So those are some of the issues, and as you know, I'm
sure we can spend an entire afternoon talking about different case scenarios.

What we have found to help in the solution format is our improved response to reports. The fact that
we gpproach it with a multidisciplinary team, including under one roof we have our Adult Protective
Services, our Deputy Public Guardians, our Rep Payee and Public Health Nurses, who are in the same
building, who are able to talk about all these cases. What we're trying to do, more and more, is get
together these many multidisciplinary teams, so we can get law enforcement in the moment, or we can
get the digtrict attorney’ s office to be there, to understand. If we can gpproach this together, it’smuch
quicker and easier to olveit.

The other solution that we fedl we can work toward, that requires different levels of funding, isan
increase in awareness and prevention. We' ve established an adult abuse prevention collaborative,
where we' re focusing primarily on getting the word out to the community, getting the word out to
seniors and to adults with disahilities, just what the issueis, what’ s the problem and the extent of the
problem. Through that group, we were trying to be very crestive because again we don’'t have the
funds that are out there to do as much community promotion as we would like to do.



One areain our cregtivenessis we put together a drama troupe that went around and did performances
throughout the county. Thiswould be avery different way, a very different approach, of showing
scenarios of abuse. But again, that is being very cregtive, very innovative ways of doing things, and we
need to find where the funding is to continue with that.

We continue to provide training to our police and fire departments, our emergency medical services
because we know they are the ones, they’re our eyes out in the community. So are our in-home
support services providers on their end, 2,800 in San Mateo County and 2,800 homes, they’re the ones
who are right there every sngle day. They can see what’s going on. That's—we re hoping for the
future, again, through expanded training opportunities for education, to be able to improve that. San
Mateo County just passed Assembly Bill 786 to dlow usto be a pilot project for uniform assessment.
What we're hoping is, if we're able to do this across the county, everybody’ s going to be assessed to
the point where dl staff, not just within the Adult Protective Services, but with our whole senior care
system, will know what to look for, the sgns of abuse. And then, where to go with that.

State Assemblyman Joe Simitian, Chair:

Thank you very much.
LisaMandini:
Y ou' re welcome.

State Assemblyman Joe Simitian, Chair:

Before we move on to our next pandig, let me just ask a darifying question. 'Y ou mentioned a 300%
increase in reports, | beieve it was financid abuse, over an eight year period. Am | correct?

LisaMancini:
That’ s correct.

Sate Assemblyman Joe Simitian, Chair:

Do you have any way to know whether most of that increase should be attributed to an actual increase
in the incidents of financid abuse, or whether we're smply getting more successful at encouraging
people to report cases of financia abuse?

LisaManani:

Where we' ve redly seen an increase is from 1999 and to the future. And that is because that’s when
the mandated law was passed. The Senate bill was passed regulating elder dbuse asalaw. And from
that point is where we' ve redlly seen an increase because the word has gotten out. And aso, in San
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Mateo, which | think is the same as Santa Clara County, we may not be cash rich, our elders may not,
but they are property rich with the increased vaue, and sad to say, family members, caregivers are very
aware of that. So, we' ve seen that just recently over the boom in the last five to seven years.

Sate Assemblyman Joe Simitian, Chair:

Wil thank you. | think that’'s hepful, and frankly, it's, you know, looking for ashred of good newsin
this conversation. The notion that in fact legidation has made a difference in the incidents of folks coming
forward to report the problem when it exists, | think is encouraging, and suggests there are things we
can do that will help protect folks in this Stuation. Thank you again. Let us go now to Jamie
Buckmedter, and ask Jamieif you will share your comments with us today, as well as abrief
introduction of yourself for the public and for the record. Thank you.

Jamie Buckmaster:

Thank you, Assemblyman, Committee. My name is Jamie Buckmeadter. I’m the manager of Adult
Protective Services for Santa Clara County. APS is one of the programs in the Department of Aging
and Adult Services, which is part of the Socia Services Agency. | think everyone on the pand here
would say financid abuseison therise. Not only in nationd trends, but it’'s atrend we' ve seen in Santa
Clara County just like we ve seen it in San Mateo County, which is one of our contiguous counties. In
this particular county, financid abuse has increased over the last few years, and is now about 35% of dl
the reports that we take. And in this county, we take, last year 2002—caendar year 2002, we took
about 2,100 reports. And so you can see that’s an awful lot of financia abuse reports in the county. We
arevulnerable. Our elders are vulnerable because of the price of homes here. And theré sa
vulnerability quotient that goes with thet, the aging of the population mixed with the vaue of the homes
here. And homes in this county, like San Maeo County, are the single largest asset that an elder has.

It's commonly said that only 1 in 14 incidents of abuse actudly gets reported. With financia abuse, we
believeit' smorelike 1in 100. Probably because the typica financid abuser of an elder personisthelr
adult children. From 60% to 90% of edersthat are abused, it has turned out to be their adult children
or some other relaive. We do see some caregiver financid abuse, and certainly see many scamsout in
the community. And, we re concerned about al of it. Not only isit because we want to prevent
financid dedtitution, but the Journd of the American Medica Association study has shown that an elder
who faces financiad destitution has a three times higher mortdity rate than anortvictim.

In terms of solutions in this county, we have for the last dmogt five years been managing the financid
abuse specidist team. We cdl it FAST. It'saunique multidisciplinary team made of four partners.
Those partners are Adult Protective Services, the Public Guardian/Conservators Office, County
Counsd, and the Didtrict Attorney’ s office. And in fact, you're going to hear from one of my partners,
Cindy Hendrickson, later about the Didtrict Attorney’s office. These four partners have come together
and have developed arapid response team. We, like San Mateo County, are 24/7, and consider
financid abuse emergency response in this county.
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One of the—there’'s many reasons why FAST works. We all know our own roles. APS assures the
well being of the client, the Didrict Attorney’ s Office successfully prosecutes the cases. County counsel
not only represents each of the parties in the partnership, but aso represents our conservateesin terms
of any cavil suit. And lagtly, our Public Guardian/Conservators Office in Cdifornia has the ability to use
Probate Code Section 2901 to freeze assetsimmediately if we believe that the team may move for
conservatorship on someone who'slost capacity in the next 15 days. 1I'm proud to say that the FAST
team, the rapid response team, has prevented the loss of and recovered as of thisweek, $106 million in
this county aone.

WEe ve taken this unique partnership and developed other kinds of solutionsin the community. Back in
December of 2000 we published the law enforcement protocol with the 15 different jurisdictionsin this
county. Very comprehensve. It'sthe largest law enforcement protocol in the State of Cdifornia. And,
we're happy to say, the Department of Justice in the State of Cdiforniawill be using thet law
enforcement protocol asamodd for the ate. In addition, we recently started the financid inditutions
team which has basicaly a sole purpose to train bank and financid inditutions staff to spot elder abuse.
Because, typicdly, they know their customers. They’ re one of the first ones, they’ re kind of the front
line on spotting eder financid abuse.

Sate Assemblyman Joe Simitian, Chair:

| gpologize, | fill had my head in your previous comment about the law enforcement protocol, and the
name of that process or program is?

Jamie Buckmaster:

The finandd indtitution team?

State Assemblyman Joe Simitian, Chair:

Yes

Jamie Buckmaster:

Yes, wecdl itthe FHIT team. And basicaly our department is partnered with financid ingditutionsin our
community to train their folks to spot financid abusein its early sages. One of the things 1’d like to
emphasize, in terms of the solution, is prevention isthe key. Once the money starts to move, once the
perpetrator has the money, it can be very, very difficult to get that money back again. And that’s why
we do FAST. We move quickly, we move carefully, and we emphasize prevention. Thank you.

State Assemblyman Joe Simitian, Chair:

12



Thank you. Let mejud follow up if | may on the law enforcement protocol. What kinds of issues are
covered in the protocol? And how is the world different as aresult of the protocol being in place, than it
was before the protocols weren't in place?

Jamie Buckmagter:

Wél, one of the things the protocol doesis ook at the nine types of abuse that actualy get reported
through Adult Protective Services. Law enforcement is compelled to cross-report to us, aswe are to
cross-report to them. And report to them any suspected crimina activity. Essentidly, what it was was
agahering of the minds from the law enforcement perspective, to kind of standardize the way we would
goproach investigation of elder and dependent adult abuse in this county.

Sate Assemblyman Joe Simitian, Chair:

And when that standardization occurs, isit your sense that that' s va uable because what we' ve done
then is put best practices in place across jurisdictions, or isit helpful because different jurisdictions were
able to cooperate more clearly and more effectively because we're dl gpesking the same language? |
mean, what is it you see as the net improvement or vaue added to the process as aresult of the
protocol ?

Jamie Buckmagter:

The first most important thing, from my point of view, isjust the education about elder dbuse. There are
many folks out there that fed, don’t redlly think elder abuse exists. And we know we're just at the tip of
the iceberg. So, it brings to the attention of law enforcement the subject of elder and independent adult
abuse. And it standardizes the investigation of that for each of the jurisdictions and that can be carried
over to the prosecution side. So it redly is abest practices mode, but starting with just the education
piece, back in 2000.

State Assemblyman Joe Simitian, Chair:

Thark you. And thank you very much for your remarks.

Jamie Buckmaster:

Thank you.

State Assemblyman Joe Simitian, Chair:

Let me ask now if we could ask Lori Kratzer to introduce hersaf and share her comments.

Lori Kratzer:
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Yes, hi. I'm Detective Lori Kratzer with Pao Alto Police Department. And | do eder abuse
investigation among other things. And thank you for inviting me here today to spesk on the subject.
What | would like to say, to begin with, is | think for law enforcement that we're a the tip of the
iceberg. And Jamie was just talking about law enforcement protocol and consstency in investigations.
And | think what we're seeing is such adramatic increase in cases, partly because of education and
traning of dl professonasthat ded with elders. But, in part, it's because of training and education for
law enforcement. But | think we have along waysto go. | think the county protocol is an excdllent
document. But | think alot of departments are just understaffed and under trained when it comesto
elder abuse investigations. Many times there is lack of understanding, | think from law enforcement’s
point of view, or interest inthisarea. | kind of relate it to where law enforcement was maybe twenty
years ago in relation to child abuse investigation, or domestic violence. And | think it's an awareness
level that’s redlly important for first responders to understand—and that includes fire and paramedics—
because many times patrol officers and fire department paramedics are the first responders to situations
regarding elder abuse.

| can speak for Pao Alto. We ve had adramatic increase in reported cases since 2000. Andit's
probably in the range that Lisawas spesking of in the 300%. But till, those gatigtics | think are lower
than what' s actudly out there. I'm not sureif it's so much amatter of these crimesincreasing. Ther€'s
ashift in population because of an aging population. And once again, | think it's education of
professondsin the mandates that the state has in place to report these crimes.

Regarding financid abuse, we see cases where eders are basicdly targeted from every imaginable
angle. If it'snot afamily member, it's going to be a stranger or a caregiver, or it sgoing to be a
telemarketer, it's going to be alottery scam. It's going to be a sweetheart scam. All these types of
crimes are targeting elders from every direction. And, yes, part of it is property values, but alot of our
eldersare living off of pensons. | see ddersthat have been targeted that are homeless, that are getting
pensons. They're actudly getting targeted with scams through the mail, then sending money off to
crooksbasicaly. So, it doesn't seemto stop. And, | think there are solutions that could be put in
place.

| think one of the most important things that we' ve al been taking about is teamwork. And within
budget congtraints, | could see doing alot more with what we have without having to spend alot more
money. Part of thethingis, | think it's so vita for law enforcement to be teamed up with Adult
Protective Services, Public Guardian. | think it would be ideal to see actua teamsin every police
department, with asocid worker, a public guardian. It would be great to have amedica person on
board also to actualy go out as ateam to assess and use al our resources and authority to approach
these cases. Because for law enforcement, | think one of the biggest problems is that cases are so
complicated and extremely time consuming, and you need speciaized detectives or specidized unitsto
actualy gpproach investigating, epecidly the financid abuse cases. | think alot of patrol officers, it'sa
matter of recognizing the case, getting it initialy reported, but | think you aso need specidized unitsto
do the invedtigation.
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Another thing | would like to see. Fresno has aforensic elder abuse center where actualy law
enforcement, APS, | believe public guardian, the DA’s offices are dl housed in the same building. And
| think that would be an idedl gpproach. It'sactudly sort of smilar to domestic violence where you
have afamily violence center. Y ou could look at that same sort of concept for elder abuse. And
actualy bring in law enforcement and other agencies to work together, and have a place for say, inan
emergency Situation, an elder can be brought to the center. If it was a patrol officer or aparamedic,
they could actudly bring an elder to that center or come there for advice on acase. So you could get dl
the professond s working together.

| think another big issue for financia abuse cases, for a solution, would be to get the banks on board for
mandatory reporting. In Palo Alto, for example, | have a case where one senior was scammed by a
Canadian lottery scam, and went to her bank and wire transferred $590,000 in one fell swoop to an
offshore bank. | think it's awfully important to have the banks report this kind of suspicious activity for
asenior to law enforcement immediately, and to stop this kind of abuse, because that amount of money
in one case, | think, is not unusud, necessarily, and these go very commonly unreported.

Sate Assemblyman Joe Simitian, Chair:

Could I ask, could | interrupt for aminute? What is the current reporting obligation of the banks and
finencid inditutions? None?

Lori Kratzer:

None. Absolutely none. | can tell you we get cals from the banks that someone is trying to pass a bad
check, but for an elder either being brought into a bank by a crook, sometimes they’ |l actudly escort the
elder into abank. Many scam artists do that. Or an elder, like | just was referring to this case, where
she wire trandferred $590,000 of her retirement savings a one time, without the bank manager picking
up the phone and cdlling the police. To at least notify us that there' s suspicious activity there with this
senior. You know, basicaly shipping off her entire assets to offshore crooks. | seeit over and over,

and | think other professionas and the DA aso seesthis as alarge problem. Very difficult to go back
and try to stop the money flow after it's gone.

Sate Assemblyman Joe Simitian, Chair:

One of the chdlenges of aterm limited legidature, of course, isthat some of these issues get discussed
prior to the arrival of members, and new members arrive. Isthis an issue that has been discussed
legidatively inthe past? | suspect it has. And I'm suspecting aswell that part of the resstance was with
respect to confidentidity in afinancid transaction.

Lori Kratzer:

Uh-huh.
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Sate Assemblyman Joe Smitian, Chair:

Okay, thank you. If there are others who have comments about this particular issue or gpproach aswe
go through the conversations today, | would appreciate hearing about it. Detective Kratzer, | did not
mean to cut you off, but | wanted to make sure | didn't let that go unexplored. Go ahead.

Lori Kratzer:

Thank you. No, | believe I’'m finished. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you. And one other question | had for you is you emphasi ze the importance of teamwork
between and among various departments and agencies. Are there impediments to that kind of
teamwork, now, that get in the way? Or isit Smply a question of folks taking the initiative to make sure
those relationships get established?

Lori Kratzer:

| think it's connected with training issues for police officers to have a broader understanding and an
interest inthisarea. Speaking for mysalf and for Pao Alto, it’s been a great team effort working with
Adult Protective Services, with Cindy Hendrickson, our DA, public guardian. But | fed we're sort of
different. | don't see alot of police departments doing that. And | think there should be give and take
on both law enforcement and socia services, and public guardian, to try to combine our efforts—to
physicaly be in the same room together, so we know each other and we can actualy approach these
casestogether. And it wouldn't cost anything. (It is) just amatter of offering. | think it would socid
sarvices being able to be housed in police departments, at least some that would specidize on ateam
likethis

State Assemblyman Joe Simitian, Chair:

All right, thank you very much. Let me ask now that we hear from Cindy Seeley Hendrickson.
We come and thank you.

Cindy Sedey Hendrickson:

Thank you. I’'m Cindy Sedley Hendrickson, and I’ m the Deputy Digtrict Attorney for the County of
Santa Clara. And I’ ve been assigned to the elder fraud unit since 1999. I’ ve identified three problems,
three main problems that affect law enforcement. Number one, as other speakers have already touched
on, isthat we just have more potentia victims. Y ou may dready be aware of the Satistics that by 2020
the number of people 65 and older in Cdiforniais going to double. But herein Santa Clara County |
saw my caseload increase from 1999, a caseload of thirteen, to now 2003, a caseload of over seventy
cases. And my partner and | have handled 197 cases in the last four years or so, and that’s not including
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the cases we ve investigated that didn’t result in prosecution. And, of course, other speakers have
touched on the reason for the increase in elder fraud cases. we have more eders, there' sincreased
wedth (among elders). Also, families are more spread out, and isolated people tend to be more likely
to be victimized.

The second problem that we have in the area of law enforcement has aso been touched on by other
gpeakers and that’ s the problem of underreporting. Jamie covered the fact that alot of people perceive
thisto be afamily matter because so many of the perpetrators are family members. There saso the
factor of shame and embarrassment that alot of the victimsfedl. They don’t want anyone to know. And
some express the fear that if the kids find out, the kids might try to take away their independence.

There' s another phenomenon that causes this underreporting and that is that there' s often an eement of
love, trust, or dependence, or even fear between the victim and the perpetrator. Often because the
perpetrator isthe caregiver, there's a tremendous concern on the part of the victim. What's going to
happen if the perpetrator leaves? Finally, another reason why these cases are so underreported to law
enforcement isthat, alot of times, the victims are just unaware, either because they trust the perpetrator
S0 much, or because they suffer from some sort of mental deficit that just precludes discovery of what's

going on.

And the third problem that I’ ve identified that particularly affects law enforcement isthe fact that Lori,
one of the facts Detective Kratzer touched on, the fact that elder abuse investigations require so many
resources. One of the reasons they require so many resources is because in the area of elder abuse,
law enforcement has to be alot more proactive than other areas. For example, in aregular case, an
officer will wait for avictim to come and report a case to them. So the investigation begins with some
evidence of acrime.

With respect to elder abuse cases, many or most eders are unwilling or unable to report the crime. So,
alot of times, theinitid investigation is initiated based on a phone call from a suspicious neighbor who
doesn't have any confirmed facts. But we sill have to investigate those cases. So, in those cases, we're
beginning an investigation based on mere suspicion. But we have to do that because if we St there and
wait for avictim to present a case to us, we' re going to miss alot of righteous cases. So we end up
spending alot of law enforcement resources on cases that don't result in prosecution. Another reason
why we have to get involved, why law enforcement needs to get involved, before there' s clear evidence
of acrimeis because we ve been, when we do that, we ve been tremendoudy successful in thwarting
the crime. When Detective Kratzer shows up at someon€' s door, that often has more of an effect than
if asocia worker who does't carry ...

State Assemblyman Joe Simitian, Chair:

It would have an effect on me, | can assure you, if Detective Kratzer showed up.

Cindy Sedey Hendrickson:
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Another reason why law enforcement investigations require So many more resources, again, as
Detective Kratzer pointed out, they tend to be so much more in-depth. And, | felt the best way to
explain thiswould be to give you an example of atypicd case that we'll see. | had a case recently thet |
prosecuted that involved a thirty year old man who befriended an eighty year old woman who was
suffering from mild dementia, a firs. She wasisolated, she didn’t have any family and she didn’'t have a
good command of the English language. The defendant moved in with the victim. He offered to arrange
for the remodd of her home. He took her to showsin San Francisco. He took her out to eat and fed
her food that nobody with diabetes should have ever eaten. And he was giving her back rubs. He, the
defendant, opened about ten different accounts, some in his name, some in the victim’s name, and co-
mingled his sdlary with the victim’s money. And he moved money back and forth among the ten different
accounts. Two years later, it turned out, the victim’s home and her condominium, were both in the
defendant’s name, and $474,000 of her assets were unaccounted for.

Initidly, the victim, in her statements, indicated she was unaware of any of those transactions, but
because she loved, and to this day, loves the defendant so much, she later said “1 gave him everything.”
So what that case, what the investigation of that case required was an initid interview of the victim to try
to get a sense of what was going on, to find out where she kept her money. When we found out where
she banked, that maybe was one account, we ended up, my investigator had to do alot of investigation
to track down those ten accounts, had to do search warrants to get ten different bank accounts,
separate bank account records. And sometimes you would get bank account records from one account
and then you' d see where money went to another one. Very tedious. And then my investigator had to
andyze the bank records to figure out how much money was unaccounted for. We aso had to obtain
rea estate documents that showed the transfer of the rea property.

There was a neuropsychologica exam done of the victim to confirm the mentd deficit. Lots of
interviews were done, nurses, neighbors, bank personnel, public guardian personnel (thiswasaFAST
case, the public guardian conserved the victim), people who were listed on checks that went out of the
victim’s account, anybody who was a witness to the relationship between the victim and the defendant.
Because what we re looking for, and we didn’'t have the victim’'s assstance in this, isdid the victim
know about the transfers, did the victim consent to the transfers, and if she appeared to consent, was
that redly an informed consent? It takes aminimum sx months of investigation to complete the
investigation on a case like that.

And another reason why elder abuse cases investigations require So many resources, as Detective
Kratzer said, law enforcement has to be specidly trained. All those items of investigation, that | just
mentioned, are not going to immediately come to mind to somebody who'sjust rotated into a detective
assgnment. Also, investigators need to be specidly trained. There are certain tools, some thanks very
much to the Legidature, that we have availableto us. There's Evidence Section 1380, which became
effectivein 2000, is tremendoudy helpful to us. It alows for a videotape statement of the victim to be
admissbleif the victim ether dies or becomes unavailable a thetime of trid. And that recently
withstood a condtitutiond chdlenge just this year.
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We had a case recently where the warrant went out in 1999, the investigator had attended training and
knew what he was supposed to do. He got a videotape in 2000 and the defendant was findly arrested
in 2003. By then the victim had been moved to North Caroling, but the defendant ended up pleading
guilty on her first court gppearance because the detective from San Mateo, the Sheriffs Department
Detective Mahr, had been on the ball enough to do that videotape. So, but the detectives have to be
specidly trained to do these things. Also there' s a Pena Code section that alows usto examine the
source of bail, so that the defendants don't use the victim’s[money] to bail out. Now, again these are
things that are not just going to occur to any police officer if they haven't been specificdly trained.

These cases, as|’ve dready illudrated, it's very specidized investigation where you' re looking at things
beyond what does the victim say, you have to look at al the circumstances. Also, the FAST team
which has been, | think, the lynch pin of our successin Santa Clara County requires staffing. | mean,
there has to be investigators who are available to attend the bimonthly meetings, available to respond
quickly. So, again, these take resources.

What | would suggest, turning now to the solutions portion, | think asit’s aready been mentioned by
other speakers, of course, education and some of that we're already doing. A lot of that we re dready
doing. Education of the public, to groups of seniors, civil attorneys, bank personnd, nurses with two
godsin mind for that training, to not only prevent losses from occurring, but dso to encourage the
reporting of these offenses once they occur. Also, education of law enforcement, for three reasons, to
help them understand this need to be proactive because it redlly goes againgt what officers are typicaly
traned. And then the second thing is to help officers recognize crimina eder abuse cases and not tell
the reporting parties, no “that’ s just civil, go see acivil attorney.” And third, to teach them how to do
these pecidized investigations.

| would aso, what would be wonderful, and this has aready been mentioned by a speaker, islegidation
that had permissive reporting. | think the banks are ressting mandatory reporting, but some of them
have said to me that they would like to report, but they’re afraid of being sued by their customers. So,
legislation that would alow more permissive reporters, particularly banks and civil attorneys, would be
helpful for us.

Another, | guess thiswould be more of a solution, this would be more of a need, but with respect to
investigative resources, what we redlly need is dedicated investigators, and that means investigators that
are assigned just to elder abuse cases. Because, what happens is, when you have a detective who has a
genera caseload, the elder fraud cases, because they are so [abor intengve, they tend to stay on the
back burner. Because an officer waits until they have time to redly get involved, and alot of times that
day never comes. | don’'t know whether or not legidation could be fashioned to mandate the different
agencies have dedicated detectives. 1t may not be possiblein al jurisdictions because some agencies
arevery smdl. But perhgpslegidation that said any city above a certain population would have to have
an dder fraud unit. Because | know we ve seen here in the county a big difference from city to city,
depending on whether or not there is a dedicated eder fraud detective. In Pao Alto we' ve had alot of
success because they have had Detective Lori Kratzer, for example.
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A third areain this conversation about solutions and needs, or solutions to the needs, within the area of
prosecution resources, what we aso need is dedicated deputy digtrict attorneys. People who are
assigned just to elder abuse cases. And depending on the size of the county, you often need more than
one because when one of these cases goesto trid, it could tie the DA up. One case could tie the DA up
for acouple of weeks. Our county requires at least two full-time deputy didrict attorneys. Also, in the
same column of prosecution resources, these cases require DA investigators, not only to staff the FAST
team, but a0 to be able to respond quickly, to be able to handle or help with redly complicated cases,
that sometimes the smaller agencies would be just overwhelmed by. And then, aso, to help or assg in
cases Where the cities where the detectives in the smdler loca agencies just haven't had as much
experience as our investigators who have been specificaly trained. And the third personnd, type of
personnd, we need in the DA’ s office to work on these casesis pardegds. They're tremendoudy
important for intake, aso to analyze business records. We have a big case that just came from Stanford
where my pardegd has gone, sifted through voluminous bank records to figure out the extent to which
an embezzlement occurred. A task that no detective in dmost any agency would be able to undertake.
And then findly paralegds are very important for witness coordination. There are grants sometimes
available, and that makes me think perhaps there could be, just as| suggested, legidation to mandate
elder abuse unitsin the detective bureaus. If there could be some legidation to mandate that counties
above a certain Size have dedicated deputy digtrict atorneys, investigators and paraegals that would
work only on elder abuse cases.

In our county, of course, we' re very very fortunate because we have the complete commitment and
support of our, of my boss, George Kennedy. And aso the FAST team is successful because we' ve
got the support of Betty Malks, the Director of the Department of Aging Adult Services, the Manager
for Adult Protective Services, Jamie Buckmaster. We ve aso got the complete support of our Public
Guardian Rob Cecil and his predecessor, Les Lindop. And aso, the complete support of county
counsd, and specificaly in this county, Larry Kubo and Denis O'Ned. Other counties are not so lucky.
And what I ve seen in traveling around the state and teaching on topics related to elder abuse, isthat
there' s a tremendous disparity in some counties, where detectives will tell me, “The DA won't issue this
kind of case. We don't have detectives to work these kinds of cases.” And that’s why the idea of some
sort of legidation that mandates an emphasis on these types of investigations and prosecution comes to
mind.

| want to conclude by saying, thet if we don’'t have the resources to aggressively pursue these cases,
then what happens is we actually send a negative message to the public that these cases are elther not
crimina or they're not important. And that’s precisaly the opposite message that we' ve been working
for dmogt five years to get across.

State Assemblyman Joe Simitian, Chair:

Thank you very much. Our last spesker on this pand isHelen Karr. Helen, if | could ask you to
introduce yoursdf and then share your thoughts with the public, as well as members of the committee,
who will have access to the results of today’ s hearing.
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Hden Karr:

Thank you Assemblymember and Committee for inviting me to be on thispand. I’'m Helen Karr and
I’m an advocate for the seniors. | volunteer over 1,000 hours ayear working in the area of elder abuse,
and educating seniors and the public about it. | work in the San Francisco Didtrict Attorney’s Elder
Abuse Unit, and | also work for the Cdifornia State Bar. | did the research on their latest publication,
Seniorsand the Law. 1I’'m a San Mateo County Commission on Aging commissioner, and a
commissioner on the Cdifornia Commisson on Aging. And I’'m aso a Cdifornia Senior
Assemblywoman So, I'm rather busy. But my whole focusis elder abuse.

Cdiforniahas many gapsin eder financid abuse legidaion. Thereislittle or no monitoring of eders
financia documents that are most frequently abused, such as the power of attorney, joint tenancy and
other bank accounts. Because these devices permit massive theft and are tools used by the exploiters
to quietly sted thelife savings and the homes of our senior citizens. Because banks and other financia
ingtitutions, mortgage brokers and redtors and title companies refuse to get involved, perpetrators have
alicenseto sted. So, you' ve heard some examples about elder financia abuse, and | heard one
yesterday that involved the long-term care insurance, and a person who posed as an attorney became
her financia advisor, and ended up getting dl her property, which included her renta property.
Therefore she didn’'t have any money left in the bank, and she didn’t have any money coming in.

The mgority of abusers, are—60%-90%—are those who care for an elder. They’re either paid or
unpaid or afamily member. And these people are in a position to take over the bank accounts, the
bank credit cards, and obtain bank |oans using this elder person’s property as collatera. And they don't
think twice about forcing the transfer of the deed of the senior’shome. And elderly persons, you heard
ealier, arelikely to hide the abuse for alot of reasons—that they’ re isolated and they’ re threatened and
as people get older, they don't redly have to be demented to be taken advantage of. Y ou can think of
aday when you' ve been very very ill. And think about how easy it would be for someone to take
advantage of you, a any age, when you're just not fegling quite up to par. And asyou heard earlier,
financid abuse, most often leads to diminished hedth, because once your money’ s gone and your

home' s gone, you have no way to recoup any money or to get another home. And you lose your
dignity. And a gartling number of ederly Cdifornians become impoverished, and they die. And | know
personally of cases where the person has died because this criss kegps going unchecked. And we
know that the Cdifornia Legidature has dready recognized the sate€' s responsbility to protect these
elders from abuse, negect, and abandonment and has recognized that because of physica or menta
impairment, older adults and dependent adults are at risk of abuse.

o, the California Elder and Dependent Abuse law was modeled on child abuse law. So that was our
firgt problem, because it focused more on the physical abuse and not the financid abuse. And asyou've
heard, and the statistics show, it sfinancia abuse that is probably the underlying motive for 90% for dl
abuse. And recently the National Center on Elder Abuse—they have datigtics, and they dso said that 1
in 14 incidents of elder abuse come to the attention of law enforcement. So if you want to use just that
14%, and we know it's higher than that for financia abuse, if we have 3.7 million seniors today, aged 65
and older in Cdifornia, that means 518,000 incidents of elder abuse are occurring right now. If you
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double that, you're going to have a million cases of eder abuse by the year 2020. And most of these
victims are ages 76 to 90. It's documented thet as our population ages, the abuse is going to increase,
and the financid exploitation is going to dramatically increase because, and I'll quote “with the median
net worth of an average assets minus ligbility, with the median net worth of older households at twice the
nationd average for al households, financid crimindswill follow the money.”

The Nationd Center on Elder Abuse indicated 40% of their verified incidents of elder abuse involve
some form of eder abuse. And San Diego said 50% is elder abuse and the State of Delaware saysit's
84%. So we do know, according to Chayo Reyes, aretired Los Angeles police investigator, that
financid abuse is the fastest growing form and it's the most prevaent. Thisis interesting, to compound
the problem “violent crimes get dl the attention and people forget about how serious financid crimes
againg seniors are. The average amount stolen in bank robberies is $2,000, for which the robber faces
afedera charge and heavy jail time. The perpetrator of eder financid abuse averages $30,000.” Thisis
anationd figure, “and israrely ever reported, let aone caught.”

Soit'saterible stuation. However, we have some good news. The solutions | feel are, number one, to
educate our legidators, our law enforcement, our seniors and the public about elder abuse. And one of
the ways we can do thisiswear this gold elder abuse awareness pin over our hearts to let people know
we redly are concerned about peoplein their golden years. And then, the most important key to
fighting financid abuse is to mandate financid inditutions to be vigilant and report suspected casesto
socid sarvices, or law enforcement. They have the custody of people’s money. So banks, credit
unions and other financid inditutions are the most important line of defense. And the bankers know this
is aproblem because right out of their banking journa | can quote, they say the number one indicator of
financid abuseis unusud activity in abank account. They go onto say, “in order to live up to customer
and public expectations to prevent fraud, to protect deposits, and strengthen their relationships with
customers, retail bankers need to know how to identify Situationsin which exploitation is likely to occur,
aswell asthe types of transactions.” Because that makes a difference, “which are suspect, and they dso
need to know how and when to report suspected explaitation.”

There' s anew report out, there was a summary done by the State Adult Protective Services Responses
to Financid Explaitation of VVulnerable Adults—that’s a 2003 report, and that was prepared by the
Nationa Center on Elder Abuse. And they had 34 states and Guam respond to their survey, so they
have some more statistics for you. And they aso state that specid efforts need to be made when you
involve al professond financid service providersin the process of identifying and reducing financid
exploitation. The good newsis, that in an opinion letter regarding the legality of Michigan's bank
reporting procedures, the seven federd regulatory agencies, who are responsible for enforcement of the
Gramm:-Leach-Bliley Act, that' s the privacy of financid records, stated that reporting suspected
financid abuse falswithin the exception to the act. So the only excuse the bankers are using that they're
liable doesn't hold water any more. Any state can ask their congressmen to have an opinion for them on
how this would affect their gate. | mean, Michigan’s got an opinion and so Cdifornia can get one.
Three states — Florida, Georgiaand Missssppi — dready include banks as mandatory reporters.

Sate Assemblyman Joe Simitian, Chair:
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Would you repest the states please Ms. Karr?
Helen Karr:
Uh-huh, Horida, Georgia and Missssppi.

Sate Assemblyman Joe Smitian, Chair:

Thank you.
Hden Karr:

What this report also pointed out is the existence of mandatory reporting law may actualy protect the
bank from liability. And that iswhat I've dways sad dl dong because if you are, by law, if you haveto
report something you are protected from any liability. And actudly the liability they have now isvery,
it'svery minor. If there was something, they can’'t ever, the bankers can never seem to give me any
cases that they could point out where they were harmed with this. And if they could, it's a misdemeanor
and maybe it'sa $1,000 fine. And that’s nothing when you' re hearing millions of dollars going out the
door of the bank. And it's only going to get worse. I’'m amost through. Here' s another, and | want to
quote this person, because sheisin Cdiforniaand she's an executive vice presdent of acredit unionin
Cdifornia. And she says, “Banks are likely to have more protection from liability, if they make reports
under amandatory reporting law, than under a voluntary reporting law.” And she goeson to say “We
are very much in favor of this type of mandatory reporting legidation.” She currently hasatraining
program in place for their saff. She saysthey have to be careful because they’re not mandated
reporters. She says thistype of legidation would protect her from lidbility, if they were wrong in their
suspicions. And she says, “We do undergand many financid indtitutions do not view it thisway, but just
another lega requirement, responsibility and expense they don't believe is their domain.”

Thisis another argument | have, the banks are very quick because they are lidble if somebody stels my
credit card number and uses my credit card. The banks areliable. So they have ared clever way of
cdling me even when | use my credit card in adifferent place than I've ever used it. | think the
argument that if they can be that sophigticated, they can certainly be sophisticated enough to monitor
older peopl€ s bank accounts. Then in Utah, who isredly, redly happy with it, we ve had anumber of
very successful results from the banks reporting. | think having the mandatory reporting law definitely
helps. And here swhat’ s interesting. It pretty much ends the discussion about whether a bank should
report, and it changes the focus of what they need to do to report, and how we can work together to
help provide our customers with protection provided for in the laws. So the good news is even though
we have alot of this, we can certainly have some legidation to mandate our financid inditutions to be
reporters of elder abuse. Thank you.

State Assemblyman Joe Simitian, Chair:
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Thank you very much. Let me ask if, before we take a break, we can bring our next pand up to talk
about physical abuse? Let me ask if there were comments by pandists that prompted areaction, or one
more thought from others on the pand? Additiond commentsif any?

Cindy Sedey Hendrickson:

Assemblyman, | would just echo what Ms. Karr said about the sentences. I’ ve heard that quote about
$2,000 being the average amount taken in a bank robbery and, of course, the pendties are way more
severe. Jud to let you know, usudly in this county, and this county is very conservative, thisis one of the
better countiesin the state, to be a prosecutor anyway. Still, if someone steals under $100,000 they're
probably looking at jail. They redly need to sted usualy more than $100,000, unless they’ ve got
priors. SO, ...

State Assemblyman Joe Simitian, Chair:

Jall as contrasted to prison time?

Cindy Sedey Hendrickson:

Before they go to prison.

State Assemblyman Joe Simitian, Chair:

Okay. Yes, Ms. Mancini?
LisaMancini:

Thank you. | would dso like to echo something that was said regarding the law enforcement and having
there be some sort of legidation or mandate for an elder abuse unit. We do have amultidisciplinary
team meeting where we meet with our 23 jurisdictions. The problem is there' s arotation, so once we
finally get someone who'sright there with us on elder abuse, then they’re rotated off to a different
assgnment.

State Assemblyman Joe Simitian, Chair:

Like serving in the legidature. Good. And isthere a solution to that problem, in al seriousness? Isit
amply to ask the affected agency ...

LisaMancini:

It's actudly something to ask the affected agencies. We have put in specid requests when we' ve had
certain detectives on board who we wanted to rotate again, back onto the same shift. We have talked
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with their chiefs. We were able to be successful in oneinstance. And | just don’t know what could be
done with thet.

State Assemblyman Joe Simitian, Chair:

Detective Kratzer?
Lori Kratzer:

Yes, just to comment on that. | think training and cross-training patrol officers and detectives, most
departments do rotate, that’ s supposed to be the modern way we do things, where you don't stay a
detective your entire career. But, with these complicated cases, | think patrol really needsto be
educated and trained, maybe not in the fine specifics of it, but when you have detectives going back to
patrol that have al this experience. Y ou also have a greet resource out there for detecting casesthat are,
you know, going to be reported at patrol level. And | would just say more detectives, | mean, that's
hard to say because most departments can't do that right now.

State Assemblyman Joe Simitian, Chair:

It'sagood news-bad news proposition. The good newsis you have awider range of your folks who
are aware of and capable of responding to these issues. The bad newsis you' re congtantly obliged to
educate and inform new folks who are coming in to criticd rolesin the process.

Lori Kratzer:

| redly think we can do more with what we have now without spending alot more money. | can't
emphasize that enough, because it’sjug, it'satraining issue, it's an educationa issue, and it'sthe
collaborative work with other agencies, like APS and public guardian to refineit alittle bit. And actualy

we could do a heck of alot more with what we aready have.

State Assemblyman Joe Simitian, Chair:

I’m outside my area of expertise and training, but isthere arole for POST, the Police Officer Standard
in Traning, in this area?

Lori Kratzer:

Y es, we do have mandated training. | actudly do training myself and have trained our first responders
from the fire department, paramedics and our patrols, and other detectivesinthisarea. But | think
every department needs, we need to dart this more a the academy level, dso. Because thisisn't going
to get better, it's going to get worse just with the population shift.

Sate Assemblyman Joe Simitian, Chair:
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Thank you. Any other comments? Just a couple of brief comments before we take a very short bresk
and bring our next pand up. Fird, to say thank you to the panelists. We were redly richly blessed to
have avery capable group here to inform, not only my thinking, but aso that of my colleagues and
members of the public who are here. Thank you very much. | neglected earlier to say thank you to the
County of Santa Clarafor hogting ustoday in thisfacility, and | want to thank them. They’re dways
very gracious and helpful in cooperating with the state whenever we' ve made arequest and | want to
thank them for that.

| want to highlight a couple things that came up aswe talked. | think it was Ms. Mancini (who)
mentioned AB786, just in passng. For those who are unfamiliar with the legidation, thisis a measure
that my colleague Lynn Daucher, who isamember of this Sdect Committee and who chairs the
Assembly’s Aging and Long-Term Care Committee. She was the principa author and | was ajoint
author with her. It was an effort to look at some of theseissues. And to use San Mateo County asa
pilot project, if you will, to see (if) there are ways to dlow more flexibility and more creativity in
responding to some of the issuesinvolving eders. | would encourage you, if you haven't taken alook at
the legidation, please do, and if you need help in identifying how you can access that information, my
gaff in the back, Ms. Loquist, who you saw earlier, and Ms. Millsgps, who you saw earlier as well,
would be happy to get you to AB786. It was something | was very happy to work on. And Ms.
Daucher redly deserves the lion's share of the credit for her lead on the measure.

The FAST teams that were discussed, I'm pleased to hear they're till working well. Thiswas an area
where | had the ability to do some work when | was on the Board of Supervisors. In fact, some of you
will know, but many of you may not, in my firs year in the State Assembly, | authored legidation to try
and expand the FAST team concept around the state and provide some financid incentives. 1t was well
received in the State Assembly but by the time we got to the State Senate, the state’ s financid Stuation
had made itsef more than alittle evident. I'm afraid we were symied smply by the lack of resources.
Two other developments in this area, before we get to the next pand. Last year—2002, | was ableto
win passage for anew law increasing perdties for eder abuse and physical abuse, and that may come
up in our next pand. | was pleased about that. Thisyear, Assemblyman Steinberg and | joint authored
ahill to try and make sure that secrecy wasn't a problem with respect to abuse in nursng homes.So we
made some progress there, and more in the physical abuse area than the financia abuse. But these are
some areas where my colleagues and | have been trying to do some good work. If you have an interest
in any of the things | mentioned, please see my daff.

| want to recognize, | know Assemblymember Sdly Lieber has saff heretoday. And | want to thank
her for sending members. | don't know if there are other legidators who have staff here with us today.
Could we ask you to just stand and identify your office please, if you're here on behdf of another
member of the Legidature.

Thank you. Others?
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Thank you to you dl for being here, thank you to your members. As| mentioned at the outset of the
mesting, other members are being caled from around the state to be in specia session later today, the
very place | will be headed immediatdly upon the conclusion of this hearing. So we thank you and your
members for sending representatives. There will be acopy of the tape available to share, and both with
your staff colleagues and the members. | find it auseful way to use the drive time between the Bay
Areaand Sacramento. Thank you again to our pandigts. If | could ask members of the public to join
me in giving them around of gpplause and thanking them for their comments. (APPLAUSE). We will
take afive-minute bregk, and that’ s ared five minutes, not agovernment five minutes. A five-minute
break and we'll be right back. Thank you.

Physical Abuse Pandl: Problems and Solutions

State Assemblyman Joe Smitian, Chair:

If we could ask members of the public to take their seats, please. And if we could make sure that
Michele Schroeder isin the front and center and ready to present, and Daniel Nishigaya, Pat McGinnis,
Diana Koin and Jamie Buckmaster for areturn engagement here. If we could ask you dl to take your
seats. Could | ask members of the public to take their seats, aswell. Shhhh. All right, thank you very
much. We are now about to start our second panel. Thisisthe pand deding with issues of physica
abuse, looking at problems and solutions, underscoring solutions in this case. We will again go through
the five pandigs. I’'m going to suggest we gart with Pat McGinnis, as our first pandist. She' sracing
back so she can be thefirst panelist. Put her on the spot there. Sorry, Pat. And then to be followed by
Michele Schroeder, to be followed by Jamie Buckmaster, to be followed by Daniel Nishigaya, to be
followed by, | believe that leaves, DianaKoin. Let'sdo it in that order then.

We will, again for those of you who arrived late, as | mentioned, my colleagues on the committee are
from al around the state headed to Sacramento. We have a specid sesson of the Legidature later
today about what you may have been hearing. That will mean | will (be) sepping away promptly a 4:00
p.m., aswell, to get back up to the Capitol. The comments today are being tape-recorded and will be
shared not only with the other offices, but with their staffs, as well. We do have representatives from a
number of legidative offices who are here so they can brief their representatives from both the State
Assembly and State Senate. | want to thank Assemblymember Lieber and Assemblymember Manny
Diaz and Senator Sher for sending representatives to today’ s hearing. All right, then. Let’ s begin with
Pat McGinnis. Pat, if you will introduce yoursdf briefly, so we know the perspective you bring to bear,
and then talk alittle bit about problems and solutions with respect to physical abusein your experience,

Pa McGinnis;

My name's Pat McGinnis. I'm the Executive Director of California Advocates for Nursng Home
Reform, a statewide community-based organization. Our offices are in San Francisco, but we have a
gatewide toll-free number for consumers. | want to thank Assemblyman Simitian for hosting this
hearing on such an important issue and for the opportunity to share our concerns. Since 1983,
Cdifornia Advocates for Nursng Home Reform, “CANHR,” asit is known to many of our family
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support group members in Santa Clara County, has worked to educate consumers about their right to
nursing homes and residentid care facilities and to identify those issues that are of grestest concern to
consumers and to work for improved quality of care. Physicd and fiduciary elder abuses are certainly
priority issues for our office. Infact, | believe Prescott Cole from our office will be spesking at the
Santa Cruz hearing on fiduciary abuse issues.

Over the last couple of years, in particular, we have provided training to the legd daff and the
investigators at the Department of Insurance, at the Department of Corporations. We Il be going down
to Los Angeles next week to do training again for the legd staff and investigators at the Department of
Insurance about fiduciary elder abuse issues. Our very firgt bill that we sponsored in 1986 was a bill
authorized by Senator Henry Médllo that added the ingppropriate misuse of physical and chemica
restraints to the elder abuse laws in Cdifornia. So we' ve been involved in thisissue for many, many
years.

There are obvioudy many forms of elder and dependent adult abuse. My focus today, at least for the
next couple of minutes, will be on inditutiond abusg, i.e., particularly on nursing homes and residentid
care facilities because the incidents of abusein resdentid care facilities for the elderly isaso greatly on
therise.

Cdifornia’ s elder abuse law is avery powerful tool. However, we know from experience that the
passage of alaw in and of itself will not have a deterrent effect on abuse. We know from the history of
long-term care in Cdifornia that enforcement isthe key. If alaw isnot enforced, if it's not enforced
quickly and swiftly, then it's not going to be effective. We ve aso learned the two greatest barriers to
the identification and prevention of elder abuse in nursing homesis. 1) fear of retdiation; and 2)
acceptance of substandard care asthe norm. Fear of retaiation is probably the heaviest barrier to
reporting of abuse. Residents who are able to communicate are very fearful of further abuse and
punishment. And the resident’ s relatives and friends are dso fearful of reprisas. After dl, it'stheir
mother or father there, or husband or wife, who is going to be staying in the facility long after we're
gone. Thisfear of reporting abuse has been very frudrating to the long-term care ombudsman, to
enforcement agencies and other patient advocates involved in this process, but certainly can be
understood in light of the circumstances of the marketplace.

Nursing homes, unlike grocery stores and gas Sations, are a providers market. Few consumer
options are available, particularly to those who are Medi-Ca digible. Mogt often the choice of the
consumer is dictated by whatever facility is available, whatever facility iswilling to accept the resdent,
paticularly if the resdent if Medi-Ca eigible. It isthe very rare case when aMedi-Ca patient is able
to find a second nuraing home, if he or sheis dissatisfied with the care in the firg fadility, evenif heor
sheisabused. So given that there are few protections againg retdiation, few dternatives for placement,
and very few remediesfor resdentsin the first place, it'slittle wonder most residents are unwilling to air
grievances and that alower substandard level of care has redlly become the norm in Cdifornia

I’ve been involved in this business, and long-term care issues, for over thirty yearsin Cdifornia. |
worked asanurse’ saide, I’ ve been a patient advocate, I’ ve been the founder and director of Cdifornia
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Advocates for Nurang Home Reform, and never, ever, in the history of my own work have | seen so
many horrible incidents of physical abusein facilitiesin this date. Thereé sno question that eder abusein
inditutionsison therise. Physca abuses such as assault/battery, and sexud assault are dmost easy to
identify compared with other types of abuses. Generdly, it's not the overt violent acts that are the most
common, but the neglect, the intimidation, the deprivation of care. Residents and their rdatives,
potentia consumers and even enforcement agencies have started to accept things such as undergtaffing
and the Medi-Ca reimbursement rate as excuses for providing poor quality of care, and indeed, as
excuses for what amounts to elder abuse. | have been in numerous legidative hearings over the years,
and ligening to the nurang home industry get up there and tdl our legidators, “Wdl if you just give us
more money, We' |l provide better care. If you could just get the saff, we'll provide better care” And
I’m here to tdl you it doesn’t matter how much money you give them, there is no excuse for abusing
eldersin nursng homes.

The crucia question today that | ask is at what point do we stop viewing dangerous and unacceptable
resdent care practices as Smply poor patient care or aviolation of resdents' rights, and start identifying
these practices as eder abuse? I'll give you a couple of exampleslocdly. A 92-year-old San José
resdent (this happened very recently) lost 10% of his body weight in less than a month. After being
given aflu shot without any assessment for possible contraindications. That same day he was transferred
to the acute care hospita where he was found unrespongive and with bresthing difficulties. Now, he lost
10% of his body weight over a month, and nobody reported anything to his doctor. Another San José
woman died shortly after being admitted to the hospital from anursing home. Her death was attributed
to sepgis, probably from a ruptured gppendix, a condition that wasn't detected at the nursing home for
over aweek. Arethese patient care problems as determined by the Department of Health Services, or
are these neglect issues under the elder abuse lawsin Cdifornia? Another example, in aMorgan Hill
fecility, when a partidly pardyzed resident refused to take a shower because bed baths were easier for
her condition, staff members dragged her screaming down the hal naked to the shower. She suffered a
bruise on her hand and a skin tear on her forearm.

In one San José facility, recently, a CNA was changing an elderly woman's digper. When the woman
complained about being treated roughly, the CNA threw the wet diaper in her face. And another San
Jose facility, this happened a couple years ago but for some reason this sticks in my craw more than
some of the other thingsin the river of abuse we see on adaily basis. An dderly gentleman was 87
years old, he had amugtache dl hislife. He wasin the facility, and even though he had family who said
leave it done he just shaved, they decided they didn’t like the mustache and they shaved it off. Isthat
abuse or isthat just aviolation of resdents rights?

These may be minor things on somelevel, and (on) other levels there' sissues of death. \When residents
aretied into whedlchairs for 10-12 hours a day, and forced to be incontinent and non ambulatory, isthis
unreasonable physica congraint, as defined under the elder abuse laws, or is this an acceptable
gtandard, of care because alot of nurang homes do it? There are anumber of nurang homesin
Cdiforniathat provide adequate and above standard, and even excellent care. Not awhole lot, but
there are some. It isto these facilities that we should look at the standard of care and redlly only when
we et it be known that anything lessis unacceptable, will we be able to stop the abuse and neglect in
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these facilities. | have a number of recommendations and I’ m not going to go over them dl because |
know you're limited on time and you need to get to that hearing in Sacramento.

State Assemblyman Joe Simitian, Chair:

Take dl the time you need.
Pat McGinnis.

| did bring along for you a copy of our recently released report about debunking the myth of frequent
and frivolous eder abuse laws in Cdifornia. And a copy of some of the recent citations that have been
issued againgt Santa Clara County facilities. These don't even include the deficiencies, these are just
citations. | aso submitted a copy of my written testimony with al of the recommendations but | just
want to highlight a couple. Abuse doesn’t happen in avacuum. It hgppens in an atmosphere that
tolerates neglect and abuse. Obvioudy what other people have talked about, training of policemen, and
training of the didrict attorneys offices, obvioudy we need far more trained nursesin Cdifornia. The
atorney genera has done an absolutdy wonderful job in developing a video on mandatory reporting
requirements in Cdiforniaand it's something that should be utilized in every nursng home in Cdifornia.
It'saso done agreat ded to protect CNAs. Administrators who refuse to report abuse should be
sanctioned immediately and subject to compulsory training on elder abuse laws.

There are anumber of issues regarding enforcement. | think we have one of the worst enforcement
atmospheres that we ve ever had in Cdifornia under the Department of Hedlth Services, particularly the
licensang and certification. They need to train their staff on the difference between abuse and patient
careissues. They need to immediately execute amemorandum of understanding and cooperation with
the attorney generd’s office and the local didtrict attorneys' office to share information, particuarly
citation reports of abuse, and to commit to protect residents and combat the abuse and neglect in
fadlities

(There are) just acouple of issues on protection of resdents. We redlly need stronger laws to protect
resdents and their family members from retaiation. Right now the laws that we have are redly toothless
tigers. Residents and their family members should not be coerced into signing away their condtitutiond
rights as a condition of admission by being forced to Sgn mandatory arbitration agreements. Right now,
AB1448 by Assemblywoman Liu is pending on the Assembly floor, and | think this bill absolutely needs
to be supported and passed into law. The nursing homes and other ingtitutions are using these as an
excuseto deny frall, very ill people their condtitutiona rights. We need to amend the Hedlth and Safety
Code 1430 to put some teeth into enforcement of the residents' rights provison. We aso need to
amend the elder abuse laws not to do what the nursing home industry is proposing to weaken it, but we
redly need to strengthen it and lower the burden of proof, so more people will be able to obtain some
remedies under thelaw. Thank you.

State Assemblyman Joe Simitian, Chair:
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Thank you very much for your comments. The, | know you have prepared written comments, thank
you, but as we were beginning you mentioned thet rather than the more visible abuse, we were more
inclined to see three things, one was neglect and one was intimidation and I’ m afraid | did not catch the
third.

Pat McGinnis

Deprivation. Deprivation of hydration and nutrition, particularly because so many people to end up with
sepss. You see every day, you know, people having ther limbs amputated and the horrible things that
happen. These things don’t happen when you have the care in the facilities.

State Assemblyman Joe Simitian, Chair:

Let me ask now that we hear from Michde Schroeder.

Michele D. Schroeder:

Good afternoon, and thank you for giving me the opportunity to be here. My nameis Michele
Schroeder. I’'m the supervising attorney for Senior Adult Legd Assstance, aso known as SALA, which
isanonprofit lega services agency that provides free legd assstance to Santa Clara County residents
aged 60 and over. We provide assstance in the area of eder abuse, public benefits, incapacity planning
and other legd issues. Wetarget elders who are low income, who are a risk of abuse or exploitation.
Elder abuse is an area that we focus on and, unfortunately, represents more than one-third of our open
casdload. We use the elder abuse, domestic violence and civil harassment laws to obtain civil
restraining orders to protect seniors from their dbusers. These restraining orders are separate from any
criminal prosecution of eder abuse, which is handled by the didtrict attorney.

Now, Pat talked about ingtitutiona physical abuse of elders, and I’'m going to talk about a different sde
of elder dbuse. Thetypicd case that we see involves a senior living independently in hisor her own
home, who is being abused by an adult child or grandchild living in the home with the senior. More
often than not, the person abusing the elder is addicted to drugs or dcohoal, or in some casesis mentdly
ill. A common thread in many of these casesis the high priced housng market in the Silicon Valey, tha
has forced families, including those who are dysfunctiond, into shared living arrangements. We dso see
cases involving eders on limited fixed incomes who rent rooms to tenants who become abusers. And
cases involving elderswho are victims of spousa abuse. Although these two scenarios are not as
common as abuse by an adult child or grandchild.

The physica abuses that we see include hitting, kicking, shoving and knocking the eder down. In some
cases, the abuser has not yet physically harmed the elder, but has threatened to do so. Threats such as
“I'll kill you,” or “I'll burn the house down,” are very common. Inadmost al cases, the physicd abuse
threats are accompanied by verba and emotiona abuse designed to intimidate the elder. We receive
many referrds directly from the Superior Court. The court operates a clinic in which people who need
restraining orders obtain assistance in filling out the paperwork. Because our target clients often have
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problems representing themselves, the court clinic refers them to SALA. We dso receive many
referrdsfrom APS. And, in turn, often refer clientsto APS. APS generdly refers legaly competent
elders who need restraining orders to SALA.

During the last three years, SALA has received funding through the San José Hedlth Neighborhood
Venture Fund for our hatline, which clients can call if they are victims of eder abuse. The hatline dlows
us to respond to urgent cases, primarily elder abuse cases, in an expedited manner. In cases where
there’ s been an assault or threat to assault, we can obtain arestraining order under the Elder Abuse
Protective Act or the Domestic Violence Act to remove the abuser from the home. Elders who obtain
restraining orders againg their children or grandchildren usudly fed compelled to teke this action asa
last resort. They often have put up with abusive behavior for many years hoping things would change.
Although they are afraid of their abusive children, they are Hlill protective of them, and are often reluctant
to report the abuse to police because they do not want the abuser to be criminaly prosecuted. For
some eders, the emotiona burden of distancing themselves from their abusive children is so greet they
lose their resolve to pursue arestraining order, even after initiating it. It is not uncommon for our clients
to withdraw their restraining order petitions only to contact us again afew months later because they are
dtill being abused.

Now in terms of solutions, other pandids, particularly on the financid abuse pand, mentioned education
and outreach efforts, particularly by Adult Protective Services. We're very fortunate in this county that
APS has been able to make such efforts, and much progress has been made in increasing public
awareness, which we believe has resulted in more elders contacting SALA for assstance. We
recommend that funding be maintained so that APS can continue its efforts in education and outreach.
In addition, more resources to support the physica and emotiona needs of our clients who suffer from
elder abuse would be particularly beneficid. Next Door Solutions, a domestic violence nonprofit
agency in San Jose, recently established a program specificaly for older woman, who are being abused.
They offer emotiond support and physica shdlter to older women who are being abused by partners
and family members. More of these kinds of programs should be established and expanded to cover
elderly men who are being abused, aswell. Support groups made up of other el ders who have
experienced abuse from family members would provide needed emotiond support for our clientswho
find it so difficult to separate themsalves from abusive children. (Thereisaneed for) more resources for
family counsdling for dysfunctiond families where dder abuseisanissue. Mentd hedth counsding for
abusers who are mentaly ill might dso be very hdpful.

I"d like to mention just one other issue before | close. Although we focus on the issue of physca
abuse, we have noticed that some of the callsto our hatline involve Stuations where the elder is not
being physically abused. At leadt, not yet. Unlike the scenarios | have aready described, these cases
usudly involve an out- of-control, younger family member who isliving with the eder and significantly
disrupting the elder’ slife. Frequently, there is verba abuse and intimidation, causing stress that can
affect the dder’semotional and physica hedlth. Under the eder abuse and domestic violence laws,
there has to be an assault or threat to assault before atemporary restraining order or kick out order can
beissued. Furthermore, many of these elders do not want restraining orders. They just want to get the
disruptive family members out of their homes.
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Generdly, we advise clients in these Stuations to use the eviction laws to evict the out of control family
member. However, using the eviction laws it can take up to 60 days to evict, or even longer if the elder
has to go through an unlawful detainer trid. Thisisalong timefor an der to have to live with someone
who is verbally abusive and disruptive. Furthermore, once an eviction notice is served, thereisthe
potentia for the disruptive individud to become physicaly abusive in retdiation againg the elder. We at
SALA bdievetha making it eeser for edersto evict or remove the disruptive family members might
address some of these problems, even possibly prevent elder abuse. We currently advise many clients
to use the civil code section that appliesto evicting asingle lodger from an owner occupied dwdling.
Thisis often not an ided solution, and we hope that other lega remedies might develop to ded with this
gtuation. | don't have anything specific in mind, and we don't have time to talk about the statutes, but |
could provide further suggestions upon request. Thank you.

State Assemblyman Joe Simitian, Chair:

Thank you. And we will follow up with you on that specific issue. Thank you. That brings us back to
Jamie Buckmadter.

Jamie Buckmagter:

Hi. My nameis Jamie Buckmagter. I'm the manager of Adult Protective Servicesin Santa Clara
County. It's part of the Department of Aging and Adult Services, which is part of the Socia Services
Agency. Physica abuseisone of the nine types of abuse that is reported to Adult Protective Services.
One of our earlier speakers, LisaMancini, mentioned that generaly we don't get one type of abuse
when it’s reported to us. Today, of course, we' re going to concentrate on physica abuse.

Sate Assemblyman Joe Simitian, Chair:

Ms. Buckmaster, | gpologize for interrupting and | also don't want to give you a pop quiz to put you on
the spot, but we ve talked about financia abuse, we' ve talked about physical abuse. 'Y ou mentioned
nine types of abuse. Can we hear the other seven so we know what the rangeis, and if someone needs
to help you out with the ninth one, which aways happens to me, apparently you think you can recdll
them dl for us.

Jamie Buckmagter:

| can take agood shot at it. Physicd, neglect, self neglect, sexud, abduction, isolation, menta suffering,
financid, how many was that, 8, 9, sexud.

State Assemblyman Joe Simitian, Chair:

You got it. We'll come back, but it would be helpful to have the full range of abuse.
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Jamie Buckmagter:

Abandonment.

Sate Assemblyman Joe Simitian, Chair:

Thank you. Good, thank you.

Jamie Buckmagter:

It's on the reference card in the back of the room.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much.

Jamie Buckmagter:

Usudly | know thet, I'm just alittle nervous. Thetypicd victim that we see in Adult Protective Services
isan elder female. About 66% of physica abuse perpetrated by othersis perpetrated towards an
ederly femde, generdly in her eighties. One of the things | should mention before | start talking abbout
what we seeiswhat our purview is. Pat McGinnis mentioned the long-term care ombudsman program
in terms of looking a those kinds of abuses that might occur in a skilled nuraing facility. Adult Protective
Services generdly covers the entire community with the exception of the skilled nursing facilities and
licensed board and care. We dso investigate dlegations of abuse that might be perpetrated in acute
care facilities, some of the hospitals. Our god isto investigate the types of abuse that I’ ve talked about,
for both elders 65 and older and for dependent adults who are 18 to 64, who for physical, mental or
emotiona reasons can't advocate for themselves or carry out norma activities.

As| sad ealier, the typica victim of financid abuse perpetrated by othersisfemale, probably in her
eighties. Michee mentioned many of the types of things we see in Adult Protective Services that we
refer to SALA to help obtain restraining orders. But let me go over some of them. Kicking, punching,
dapping, pinching, kicking, choking. WEe ve seen cases where elders were restrained to alarge piece of
furniture, like adining room table, by arope and they couldn’t wander. In one case, prior to the
physica abuse, one of my socia workers went out to a case and saw a perfect 6-foot by 6-foot by 3-
foot grave dug in the backyard. The drug-addicted grandson was going to throw the elder into the
grave, bury him so he didn’t have to worry about funerd costs.

The solution that I’ d like to talk about has to do with statistics reported to the Department of Justice.
We'reredly lucky in this county, in terms of prosecution. Earlier we had Cindy Hendrickson spesk and
she does alot of prosecution in this county. But one of the things thet is not their fault, but it’s the way
datais collected about elder abuse, isthe number of reports that actudly get to the Department of
Justice. What Adult Protective Services would like to propose to you is the cregtion of an umbrella
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code for reporting the incidents of elder and dependent adult abuse to the Department of Justice. This
would be smilar to the Pena Code 13730 which requires the reporting of domestic violence related
cdlsto the Department of Justice. Datathat’s collected on elder abuse in the State of Cdiforniais sadly
underreported. We know how many reports we take every single month in this county and across the
date, and that trandates into Amost no cases when it finaly getsto the Department of Justice. This
would ensure that we could get an actua look at the amount of elder abuse that’ s out there.

We know that only 1 in 14 incidents of elder abuse actualy gets reported. And so what we' re looking
for is some legdation that would creste this umbrella code, so we could actudly get aredly good grip
on what kind of elder abuseis out there. We know it's out there, we know it’ s the tip of the iceberg,
and we' re concerned for all those folks out there who are getting physicaly abused, neglected and o
on and so forth. 1 do have some, alittle bit of proposed language that one of my peers developed. And
I’d love to be able to giveit to you. Not only would it be important to collect the data, but we could
take alook at what kind of response we want to make to the most important investigation of abuse,
againg thefrall and vulnerable. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much for your comments. We will work with you and look at the language aswell as
the concept.

Jamie Buckmaster:

Thank you very much.

State Assemblyman Joe Simitian, Chair:

That brings us then to Daniel Nishigaya. Please introduce yoursdlf. Thank you for being here.

Danid T. Nishigaya:

Yes, thank you, and it isa pleasure to be here. 1 am Dan Nishigaya. I’ m the deputy didtrict attorney
here in Santa Clara County. | currently work in our physical abuse of children and eders unit, and |
have been doing that for about three years. Herein Santa Clara County we have two deputy didtrict
attorneys dedicated to the review and prosecution of cases of physica abuse, neglect and endangerment
of children, elders and dependent adults. Rightly or wrongly, these same lawyers do not handle the
elder financid cases. That's Cindy Hendrickson's unit and she's aready spoken. We do not handle
cases of sexua assault. What | want to talk about today is the prosecution and punishment of those
perpetrators who commit the most serious crime of physica violence on some of our most vulnerable
members of the community, those being eder and dependent adults, athough that’s not our focus today .
What I'm going to do is say something that's probably stereotypical for a prosecutor, which isto argue
that these most serious perpetrators of the most serious crimes should be recelving a more serious time

in custodly.
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| understand saying that arguing for increased pendties for crimina conduct is certainly not asolution in
al circumstances for a broad-based problem. But when the problem is offenders not receiving
gppropriate accountability for their crimes, thet, of course, isthe most direct solution. In addition, | do
believe that the way the most serious elder abuse cases are handled sends a message and has atrickle
down effect with respect to the less serious cases. And if we do not show that we are handling our
mogt serious cases in the most serious way, that has an effect on how our elder abuse prosecutions are
being handled generdly.

Aswith child abuse, where for years we ve had a problem as prosecutors in dealing with the concept of
children as chattel, as property of their parents, and somehow lesser human beings, when it comesto
the physicd injuries that are inflicted upon them. There dill i, in my opinion, at least in this county, a
perception with respect to physica elder abuse, that our victims are somehow second class human
beings, because of the fact they’ re dready frail, or perhgps they don’t have that much longer to be with

us, anyway.

We recently had a case that involved a purse snatching robbery of an ederly woman. In the course of
the purse snatching, she was thrown to the ground, she broke her hip and had other injuries. She
subsequently died, and I'll talk about that in aminute. When this case was brought to court for a
pretrid discussion, the public defender on this case said something to the effect (of), “Wdl thiswasn't
redly great bodily injury under the law, wasiit, because you know, she was dready pretty fral and it
probably didn’t take very much to hurt her.” Thisisthe atitude and perception that we Hill, on
occason, have to ded with in the crimina court. And what | want to talk about today is the punishment
under the Cdifornia datutes with respect to those who inflict what the law calls great bodily injury upon
elders and dependent adults.

Currently, we have some code sections that have been useful in increasing the amount of prison time
when a person commits an act of violence againgt an elder and is sent to prison. That person can receive
an additiond prison sentence. Currently, if you commit, if you inflict greet bodily injury on an eder 70
years or older, you can receive 5 years enhancement to your prison sentence for that. Although our
elder abuse statutes cover individuas 65 or older, we do not have any specid great bodily injury
provisions between 65 and 70. In the child abuse Stuation, and in aStuation of domestic violence, in
which great bodily injury isinflicted, what the Legidature has given us isincreased pendties for that
infliction of great bodily injury and arange of punishment that a sentencing court may look at. And what
| would propose is we have something Smilar in the case of eder physical abuse. Particularly in those
gtuations in which greet bodily injury isinflicted on an eder, and there are aggravating circumstances
with respect to that great bodily injury. | believe the courts should have arange and some increased
options with respect to greet bodily injury.

With respect to the ederly woman who was avictim of the purse snatching robbery, she died
goproximately two months after the robbery. It isunclear a this time whether we will be able to prove
legally a connection between the robbery and her death. However, what is very apparent isthat she
had to spend the remaining days of her lifein a care facility, that she would not otherwise had to have
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been in, had she not been the victim of thisviolent crime. This, in my opinion, was a case of grest bodily
injury that had aggravating circumstances. Unlike some of our other community members, the infliction
of great bodily injury on an elderly person, dthough perhaps not technicaly different than such an
infliction on another individua, sSometimes causes permanent effects and the person will never recover
from that.

We have dso recently had a case in which an elder was atacked on a county bus, suffered significant
injuriesincluding a skull fracture and brain injury. That gentleman was never the same. Our options
with respect to prosecuting the perpetrator and receiving additiona punishment for the infliction of grest
bodily injury were limited. As has been discussed in case law in other forums throughout the years,
sometimesit’s very difficult to prove murder charges in these kinds of cases. And I’'m working for
additional options.

What | would propose is that there be an amendment to Pena Code Section 12022.7(c), which covers
the infliction of great bodily injury on people 70 years of age or older. That would include aprovison
for inflicting great bodily injury upon a person 65 to 70 years of age. That would alow the courts to
impose a punishment range of ether 3, 4, or 5 years additiona timein state prison. And then with
respect to individuas 70 years or older, | would propose that the court have a range of additional
punishment up to 5, 6, or 7 years. | think the way we handle these more serious cases, giving
prosecutors the options to hold perpetrators appropriately accountable for inflicting these types of
injuries on our most vulnerable members of the community, not only achieves just results, but dso sends
amessage with respect to dl of our physica eder abuse prosecutions.

The other thing | wanted to mention today with respect to prosecution of physical elder abuse, athough
we' ve heard that many times elder abuse, both physica and financid, is perpetrated by somebody who
knows the victim, either afamily member or caregiver, that is not dways the case. Cdifornialaw
requiresin our physical elder abuse prosecutions, that we prove that the perpetrator knew that the
victim was an elder or dependent adult. | disagree that should be a requirement under the law, for a
variety of reasonsthat | don't necessarily need to eaborate upon here. We are not the only state that
requires the actua knowledge, but not every state does. | have learned thet at least four states—
Horida, North Dakota, Utah and Wisconsin—do not require actual knowledge that the victim of an
assault be an elder or dependent adult. | find a discrepancy in our own laws with repect to thisissue
under Pena Code Section 368 (d), financial abuse by a non-caretaker. The law smply requires that the
perpetrators know, or reasonably should have known, the status of the victims. With respect to Pend
Code Section 368(f), which prescribes additiond punishment for false imprisonment of an eder, thereis
no knowledge requirement at al. With respect to Pena Code Section 667.9, which provides for an
additiond year in prison for certain violent crimes committed againgt elders, the disability or condition of
the victim must be known or reasonably should have been known by the perpetrator. And | believe this
discrepancy should be corrected. Either diminating the knowledge requirement entirely, which | would
support, or making it consstent with other Cdifornialaws that require actua knowledge or that a
reasonable person should have known of the status. Thank you.

Sate Assemblyman Joe Simitian, Chair:
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Thank you very much.  You, | thought were very helpful in terms of the three different Sandards that
might apply in terms of new, reasonably, should have known, or no knowledge going back to the issue
of great bodily injury, an additional measure of discretion. If you coud give me some sense of the
relative importance of that set of issues, as contrasted with the obligation to prove someone knew that
they were dedling with an elder or independent adult. Could you give me some sort of rough sense of
priority there and relative importance? Not to dismiss one to the excluson of the other.

Danid T. Nishigaya:

Yes, | would respond that my first comments with respect to greet bodily injury would, in my mind, be
more important. Although there are cases that cause us problemsin terms of having to prove beyond a
reasonable doubt the perpetrator knew the victim was an elder, we usudly can overcome that. And
that's alimited number of our cases. | think, as | mentioned, with respect to the overdl impact on elder
abuse prosecutions across the board, the first comment would be more important.

Sate Assemblyman Joe Simitian, Chair:

Thank you. | suspect you know, but others may not, on the issue of greater pendties, thisisachalenge
given the current dimate in Sacramento. | worked last year, as | referenced earlier in passing, with
Digtrict Attorney George Kennedy and Rolanda Pierre-Dixon from the DA’ s office, on additiona
incrementa sentencing for smple battery against an elder or dependent adult. And was struck, as |
worked my way through the process, just what the resistance was even to that somewhat narrower
increment. | know you' re avare, as you make the suggestion, it would be difficult. (That) doesn't mean
it's not worth pursuing. So, thank you, on both measures. That brings usto Dr. Diana Koin. Dr. Koin,
welcome and thank you.

DianaKoin:

Thank you very much for having me here today, and | want to thank you for dl the work you' ve been
doing on behdf of elder abuse and neglect. | am a practicing geriarician a aretirement community on
the Peninsula. With my other hat on, I'm the Director of Adult Abuse Education for the Cdifornia
Medical Training Center Project based in Sacramento at UC Davis, where our chargeis to educate
hedlthcare professonds and law enforcement throughout the state about elder abuse, as well as other
forms of interpersond violence, sexud assault, child abuse and domestic violence.

| would like to start by underscoring how serious the problem of physical abuseis. Some excellent
research has been done by Dr. Mark Lachs at Yale. He found that elder abuse victims have athree
times greater mortdity rate than the control group, that had an equal number of co-morbid conditions,
the same age, the same frailty, and whose desth was not due to elder abuse. 1n addition to the actua
traumathat the victims incur, there' s another mysterious black cloud that goes with this problem. And it
has redly lethad consequences. We ve heard many wonderful suggestionstoday, so I'll limit my
comments to just acouple of nuts and bolts kinds of things, that I’ ve become aware of. | have the
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privilege of having awonderful advisory board that keeps our curriculaon track. In addition, part of my
job has been to be out and about throughout the State of Cdifornia, big and smal towns, giving grand
rounds to physicians. So I"d like to be sure to include their perspective for you, as well.

| think we have two major areas of problems, one of which has aready been covered, and I'll just add
alittle bit to that, and one is—that’ s the data collection. 1’d like to redlly focus on some of the practica
problems we have about reporting.  One of the issues that continue to come up is, “Wheredo | cal?’
When | spesk to physiciansand | explain that, well if you live in acommunity you cdl APS, and if you
livein afacility you cdl the Ombudsman. | redly get an instant glazed reaction. We reredly making it
tough for people to get it straight about who to call. In addition to initid vectors they have to decide,
they have to aso think, of course, whether the police should be caled? Whether maybe the DA should
be cdled? And in many ingtances, in inditutiona care the Department of Hedlth Services, Department of
Socid Services, Department of Mental Health, and the Department of Development Services? So it
getsto be ared project to report this redly important crime.

Secondly, with regard to reporting, there are increasing numbers of questions about which reporting
formsto use. Traditionally, SOC341 has been the reporting form we ve used, which is dmost
impossible to find on the Internet, unless you have abookmark and can go back to it. But I've been
part of the project to develop aforensic reporting form. But it's redly intended to help prosecution to
make sure they have dl the information to move forward with successful investigation and then
prosecution. We aso now have the SIR report, Suspicious Injury Reporting form. And unfortunately, in
cases where people are victims of domedtic violence, sexud assault, they might add these formsto the
mix aswdl. Again, we re garting to end up with alittle too big a shopping list to make this a very easy
proposition.

The third reporting area | wanted to mention today that’ s problematic is that of our physician colleagues.
My physician colleagues who are alittle dow on the uptake. We know that in Californiawe re doing a
little bit better than Michigan. We re on 2% of the APS reports are filed by physicians. Cdiforniais
approximately 8%. But thisis clearly way below the kinds of cases to which physicians are exposed
and they are not coming forward about that. And last but not least, particularly since this Committeeis
about privacy, | think we need to aso factor in what impact HIPAA has had on elder abuse cases and
investigations.

State Assemblyman Joe Simitian, Chair:

And for members of the public who may not be aware of what HIPAA standsfor.
DianaKoain:
Hedth Information Portability and Accountability [Act].

State Assemblyman Joe Simitian, Chair:
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HIPAA. Thank you.
DianaKain:

It was awdl-intended piece to maintain privacy in the world of insurance. But what has happened, in
fact, is as we move forward to work with elder abuse cases, the datais locked awvay from us. Thereis
asolution, however, and I'll cometo that in afew minutes. But | think one of the things that we do is
kind of puzzling for hedth professionas, for hospitas, and loca records departmentsin hospitds, is
what to do about these legd issues, and they find it very confusing.

So let me switch gears and talk about some potentid solutions for you. With regard to this chaos about
who to cdl and what formsto use, | think we redly are alittle overdue in having, if you will, an elder
abuse summit to create very clear, very smple guideines about what you do, when you do it, and dll
those kinds of things. We need to be very straightforward, and to make the reporting as managegble as
possble. Definitdy, with regard to the issue that physician are not particularly involved, | think that,
needless to say, we need to continue with education to help the professionals, because alot of the
difficulty in fact, is somewhat generationd. Older physicians who have not had training in interpersond
violence, redlly need to have exposure to this. Y ounger physicians are getting this training either as part
of medica school, or thelr post graduate training and residency. But the practicing physicians out there
redlly need the assistance on that front. In regard to theincreasingly critical problem of good physician
carein nurang homes, | would like to suggest the Legidature think about cregtion of a specia satus for
nursing home physicians. So we' d actualy have a physician corps, much like (the) Peace Corps and so
forth, that was redly devoted to long-term care. Those physicians would be required to be experts at
not only basic geriatric medicine but elder abuse and neglect.

Now I'd like to just quickly add alittle bit to what Jamie said about data. Not only isthere an urgent
need to document the work that we' re doing because, indeed. when you look at the [Dept. of] Justice
dtatistics about what we' re about, it looks as though we' re dl (be) sitting around reading the paper. |
mean, it redly is shocking that we know what's out there and we know what those data are, and there's
just planets difference between them. In addition to having good data, it would help enormoudy with
our problem with the medical community. Physcians are absolutdy insstent today, judtifiably, on having
outcome data. We redlly need to have information that is reliable to make thisal work.

Lagt, but not least, I'd like to point out that on the horizon we' |l probably have passage of the Elder
Justice Act, somewhere in the next couple of years. One of the provisons of that will beto create
“Standards of Excdlence.” And | would redlly hope that new leadership will make sure Cdifornia
physicians have at least one of those standards of excdllence. Thank you, again, for inviting meto be
here today.

State Assemblyman Joe Simitian, Chair:

Thank you very much for your comments. Let me go back to the issue you mentioned about an elder
abuse summit. And let me ask you and perhaps other pandlists to comment aswell. And asl

40



understood your suggestion, it was that there might be vaue in having an eder abuse summit primarily
focused on theissue of reporting, to whom, by whom and how. Did | understand you correctly?

DianaKoin:

Yes, but | think that might aso be a reasonable forum for deciding what data should be collected and
which agency, whether the Department of Justice, or whatever, where that data should flow.

Sate Assemblyman Joe Simitian, Chair:

And do you have any thoughts, if that would be something that would best happen at the locd leve, the
regiond level or the state level? | inferred Statewide stakeholders, did | infer correctly?

DianaKoin:
You did.

State Assemblyman Joe Simitian, Chair:

Okay. Andwho isit you think ought to participate in such summit? Who do you think might most
effectively convene such asummit? And if you haven't thought al these issues through, that’ s fine, but |
want to make sure | take awvay as much as| can today.

DianaKoin:

Right. Interms of who should attend, those of uswho work in thisfidld are areatively smal crew. So
| think that people who have established leadership in the fild would certainly be participants a that
kind of big round table. There was a precedent to this done years ago. There was a prior summit and |
undergtand it was quite successful. And that would be my suggestion, we should attend on a statewide
levd.

State Assemblyman Joe Simitian, Chair:

Thank you. Other comments from committee members, or panedl members, before we go to the public?
Yes, Ms McGinnis.

Pa McGinnis

Just one comment, Dr. Koin and | were at a meeting recently at the attorney generd’s office, when they
were talking about the results of their mediacampaign to cal in their satewide number. 1t was
interesting and it reinforced what everybody was saying. Okay, they were very happy about the
number of calsthey got. However, when you cal in you're referred to Adult Protective Services or the
Ombudsman, | believe. My questions were: “What happens next? What' s the follow up? What' sthe
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outcome?’ That iswhere it kind-of stopped. | think it's redly important that we find out if any of thisis
effective.

We do need some kind of coordinated data system in California for reporting abuse, there' s no question
about it. | believe the attorney genera’s office would be very supportive of that, as well.

Sate Assemblyman Joe Simitian, Chair:

| understand your comments would aso tag onto what Ms. Buckmaster said about umbrella code
issues?

Pat McGinmnis
Yes

Public Comment

State Assemblyman Joe Smitian, Chair:

Good thanks. Other comments? Then let me say thank you very much to the panel and let me ask the
public to join mein thanking you in an audible way. Thank you. Thank you dl. We have had two
exceptiondly good pands, | believe, today. | want to thank you al who have participated. We now
have time set for public comment. Before we do that, just a couple of announcements. If you want to
make acomment, if you would please raise your hand and one of our staff members will come and give
you acard, so we can take you in order. If you have aready filled out such acard, then you could raise
your hand holding the card and we |l know that aswell. | see somebody over in this area holding his
card up. Wewill cal you up in order.

The schedule cdls for usto take a bresk but | am inclined to Smply forge ahead. | see nodding heads.
Would that make sense to people to do without abreak? All right, then let’ s forge ahead and take
public comment aswell. Thefirg card we haveisfrom Katie Zoglin with the County Counsd’ s Office,
to be followed by Carmencita Reyes. Would you please come up to the main microphone here. And if
you give us your name for the record, we will then take your comments. If | could ask folks to line up
S0 the next speaker isdl ready to go, that would be helpful. The microphoneis movable, o if you wish
to adjust it or pull it to you, that would be fine. Thank you. Ms. Zoglin.

Katie Zoglin:

Thank you, and thank you for holding this. My nameisKatie Zoglin. I'm the Deputy County Counsd
for Santa Clara County. | represent the Public Guardian’s Office here. And | wanted to add to some
of the comments related to financia abuse that Cindy Hendrickson made. Law enforcement and the
crimina jugtice side is obvioudy akey dement. | want to emphasize how important civil tools are adso.
WEe ve been very successful in working with the district attorney’ s office, and together | think we can
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reach aresult that neither one of us could get individudly. For example, when we represent people who
have been conserved by the Public Guardian’s Office, we frequently find elders whose homes arein
foreclosure as aresult of predatory lending or fraud. We have been very successful in keeping seniors
intheir homes. That's something the crimina justice system is not equipped to do. But through the civil
procedures we are able to do that. | was able to stop a senior’ s home from being closed on who was a
victim of afraud. For many seniors, that's the most important thing, to be able to stay in their homes
where they’ ve often lived for decades and decades. In terms of legidation, we find herein Silicon
Valey that predatory lending, unfortunately, is awidespread practice. The Legidature began addressing
that issue by adding Financid Code Section 4970. Unfortunatdly, it'savery wesk law. Whileit'sa
good start, it redly needs to be serioudy strengthened. It only covers loans that are less than $250,000.
Asyou know, homes here are usudly worth much more than that, so it doesn't cover any of the cases
that we've had.

State Assemblyman Joe Simitian, Chair:

Ms. Zoglin, let me just refresh my memory. Isthisformer Assemblywoman Migden'slegidation? Is
thisthe bill that we are talking about, do you recal?

Katie Zoglin:
| don’t know. It was enacted in 2002.

Sate Assemblyman Joe Simitian, Chair:

| think that’ s the bill, but we' Il follow up with you to make sure that we' re cited to the right source.
Thank you.

Katie Zoglin:

I’m happy to provide you with whatever you need. As aresult, because there redlly is no statewide
protection, alot of locdities have started looking at ordinances regarding predatory lending. The City of
Oakland recently enacted one. The banking industry did chdlenge it, athough, it was upheld. We Il hear
within aweek or so whether or not the Supreme Court is going to take the case. The City of Los
Angedes has also garted enacting or working on a predatory lender ordinance. | think a better
gpproach would be at the Sate level. We would enhance the existing legidation to cover more cases of
predatory lending, rather than every city and county having to enact its own legidation. | think the bank
industry would prefer to ded with one standard, as opposed to having to ded differently with every
locality. | would be happy to give you examples (inaudible) to use asamode. And then other areas-to
comment on previous issues. Truly intervention and training are important in the communities, in addition
to the eders, and the public. The title companiesindustry, escrow offices and lenders, dso need to be
included. Y ou might consider including them as mandatory reporters. We get so many casesin which a
senior who's been consarved, who is incapable of making decisons about their financid affars, sgnsa
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paper and has no idea what they just sgned, much less the implications of the paper. | support the
request to consider making banks mandatory reporters. | have also seen cases where an abuser brings
an dder in, and the loan officer wanted to report it but the supervisor told them not to because they
were concerned about liability. | think that’s afalse concern, because there are many protections, but
the banking industry sees it otherwise. And there are afew other areas, but | can provide those to you
inwriting, to save time and give others an opportunity to speak.

State Assemblyman Joe Simitian, Chair:

Thank you for your comments and suggestions. | understand Carmencita Reyes has decided to pass.
Thank you very much. Our next speaker will be Bob Jaffee followed by Richard Park. Am |
misreading the name? My gpologies.

Bob Jiffe

Assemblymember Simitian, my nameis Bob Jaffee. | am amember of the Cdifornia Senior Legidature,
and | want to thank you for the opportunity to be able to speak about elder abuse. There are counties
in Cdiforniathat are ingdioudy contributing to eder abuse by denying the ederly who do not qualify for
the American with Disabilities Act, to obtain paratrangit trangportation. 1n some counties, paratransit
would not transport the elderly unless they had adoctor’ s prescription detailing their impairment. Many
elderly will be denied driving privileges due to more strict requirements by the DMV. Many dderly
voluntarily give up their driving privileges because they fed uncomfortable driving at night or driving in
traffic. The ederly living aone or in senior housing fed isolated because they do not live within walking
distance of public transportation. A budget deficit has dways been used as an excuse to deny the
elderly their needs.

Elderly priorities are usudly firgt to be cut and usudly at the bottom of the priority list. The Cdifornia
Older Americans Act includes trangportation for elderly, whether they areimpaired or not. To isolate
them and deprive them of paratrangt transportation is an abuse, as well as physicd, mord and financid
abuse. Thereare many citiesin Cdiforniathat do provide paratransit. | think San Mateo County is one
of them. Los Angeles County is another. There are many ways to provide it, there are many statesin
the country that aready provideit. | think that a state mandate that would dedicate funds to counties
who need to provide paratrangit, would help avoid this abuse. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much for your comments. Our next spesker is Richard Park, followed by Emmie
Malazgirt. Welcome Mr. Park.

Richard Park:

Thank you for having this meeting today. My nameis Richard Park. I'm an adminigtrator a Skyline
Hedthcare Centersin San Jos2. | just wanted to say, while | do appreciate some of the comments by
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Ms. McGinnistoday, | do believe some of them are opinions. | believe thereisasmal number of
nursing homes that provide excellent care in this state, and that can be readily seen. There are some
very proud hedthcare providersin this state, who are very caring and loving people, who would take
exception to that comment. The other thing isthat as far as mandated reporting, that is something thet is
regulated in the nurang fecilities. Ms. McGinnis mentioned that it would be good, if the nuraing fadilities
used the video, supplied by the Department of Jugtice, that is mandated. Every staff member must see
the video and sign his or her name as to having seen the abuse training. That is something we do
through an annud survey every year. And the Department of Hedlth Servicesis vigilant in making sure
that it is taking place. And we do that annualy and for new-hiresaswell. We take that very serioudy,
aswe do in providing seniors and their families with the very best care that we can give them. Weadso
give them the opportunity to report abuse, if they seeit. And our staff reports abuse as well, without fear
of retdiation.

| think that fear of retdiation has been much dleviated by the 800-number that’ s been provided and by
the various forms of mandated reporting. It redly takes awvay the individud option. It is mandated that
our staff does report abuse. And families or anybody who sees abuse must report it as well.

Onething I'd dso wanted to mention was that the Department of Justice did have a media awareness
campaign. They reported on it on November 18". They stated that they received atota of 2,483 cdls
to their hotline number. However, | should mention that only about 50 of those calls were referred to
the Long Term Care Ombudsman. All of the others were reported to Adult Protective Services. |
think, we need to put our focus where it is needed—uwhich is often in the home and community base.
We are very highly regulated in the nurang home indusdtry. It is probably one of the mogt highly regulated
indugtries in the country. So to have more regulation, | think, it would be somewhat overkill. Thereé san
opportunity in the community to be focused on. And | would just implore you to take alook at that. So
that’swhat | have to say. Do you have any questions?

State Assemblyman Joe Smitian, Chair:

No, but thank you for your comments. That brings usto Emmie Mdazgirt. 1 hopel’min the bal park
with the pronunciation. Sheisto be followed by Denis O’ Nedl.

Emmie Maazqgirt:

Thank you very much. Yes, it's Emmie Mdazgirt. What wonderful pronunciation. Thanks for the
opportunity of being here. | am the owner of Nursing Resources. It’s alicensed home hedlth agency
that provides home hedlth services to dderly peoplein their homes, aswell asin resdentid care
facilities. Now the issue that | wanted to bring to your attention is the difficulty of fingerprinting.
Department of Socid Services and Department of Hedlth Services are two separate entities. As ahome
hedlth agency, licensed by the Department of Hedlth Services, we fingerprint our certified nurse
assistants, home health aides, and persond care attendants. When we send our employeesto
resdentia carefacilitiesto carefor our clients a these facilities, which are licensed by the Department of
Socid Services, they do not recognize the fingerprint clearance of the people from the Department of
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Hedth Services. That means that they need to go through this process dl over again. | might add that
thisisa highly expensive procedure—we're talking about $100 per processing. So it putsalot of
pressure, financia burden on companies—small companies like us, to do this over and over for each
kind of audience. That’swhat | wanted to bring to your atention. If there is some way of sandardizing
the fingerprinting process, o that once a person is cleared by one entity, it'savailable and valid for

everybody dse.

State Assemblyman Joe Simitian, Chair:

Thank you very much. Our next speaker is Denis O'Neal and | believe that’sthe last card | have.
DennisO’'Nedl:

Thank you, Assemblyman and committee, for being here today and conducting thishearing. | andsoa
Deputy County Counsd member of the Santa Clara County FAST team. | dso advise the Public
Guardian on civil aspects of elder abuse. | wish to dso thank al of the previous speskers, with whom |
concur.

Early intervention is the key to saving the homes of elders and in many cases saving lives. Early
intervention has aready begun with our FAST team, through mandatory reporting. Having the
inditutions that are most likely to see financia abuse, report it, would further this. Those in position to
seeit, would be in the best position to prevent it—title companies, redtors and banks. Right now, we
require physcians to report financid abuse, but we do not require banks, redltors or title companiesto
do s0. That doesn't make sense.

In terms of law enforcement, actudly, my observations have been that law enforcement, particularly in
Santa Clara County, has done atremendous job, an excdlent job. And it is the efforts by our FAST
Team, the Digtrict Attorney, Mr. Kennedy, that has done that.

Unfortunatdy, law enforcement cannot aways obtain restitution in these cases. Oftentimes, the crimina
conduct, someone who stedls the assets, consumes the assets with drugs or dcohaol, what have you, and
the assats are gone. The civil prosecution isleft with trying to save the house of the elder. In those
cases, we're usudly not going after the direct perpetrator or the elder abuse. The Elder Abuse Act, as
you know, provides that elder financia abusers are anyone who takes, or assistsin taking from an elder.
On the civil 9de, we're usudly going after someone who has obtained or assisted the financial elder
abuse. When you go after these individuds, the same problems exist today that have in the past, we're
often going after atitle company, or we re going after aredtor, or somebody who has asssted in the
abuse. The only way to protect the house for the elder isto prosecute these people civilly.

The problem of proof, essentidly the Elder Abuse Act of 15630.10—I may be wrong, I’m not good on
numbers—requires that to get attorney fees or enhanced damages, you must prove by clear and
convincing evidence that the person who obtained the assets, or assisted in obtaining them, acted in bad
fath. And you must prove by clear and convincing evidence that they acted recklesdy, with fraud or
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malice. Often that burden of proof is much too high, particularly when it gpplies to someone who had
assisted or retained after the fact. 1f that burden could be lowered to anorma burden of

preponderance of evidence, the additional benefit would be, not only could be, prosecute civilly to assst
the elder, but private attorneys would step up to the plate and handle some of these cases.

It was anticipated, when the Elder Abuse Act passed, that private civil attorneys would also step up and
take on some of these cases. In fact, my experiencesin the county are that very few private atorneys
take these cases. They can’'t make money on them. WEe ve atempted to get them to take them, but for
the most part, deputy county counsels throughout the state are handling these cases. Ironicdly, thereis
more of afinancia incentive for private atorneysto specidize in representing the abusers, and not
representing the victims.,

Another comment, Probate Code | think it’'s 359 [259], provides that a person who is convicted of elder
abuse, ether civil or crimindly, cannot inherit. Unfortunately, the way that Satute iswritten, it seemsto
reaed that they cannot inherit the asset that was returned because of successful prosecution. The statute
could be, and should be, changed to state that anyone convicted of elder abuse can't inherit period. This
gets into arguments about what is the asset that was secured.

Sate Assemblyman Joe Simitian, Chair:

Excuse me. Inherit. Even if there s awritten will that designates them as the beneficiary?
Dennis O’ Nedl:

Correct. The current statute, Probate Code 359 [259], provides that even if thereisawill or atrug, a
person convicted of elder abuse cannot inherit the asset that was obtained back into the estate because
of the eder abuse prosecution. To disnherit entirely would be appropriate in most circumstances.

My last comment goesto privacy and confidentidity. The current problems of privacy and
confidentidity will be compounded by HIPAA. Medicd declarations are required. Medica testimony is
required. In many of these cases, as has been reported by the pandlists, elders do not come forward
and report that something happened to them. We need to prove the elder isincompetent to go forward
on aconsarvatorship. In order to get assets back, we' re usudly trying to provide that at the time of the
transfer, the power of attorney, the joint tenancy, what have you, that the elder either lacked capacity or
was susceptible to undue influence. Once again that requires medical declarations. Under both the
HIPAA law, but also under current privacy and confidentidity laws, it's often very difficult to get a
doctor to come to testify. We need legidation that says at the request of Adult Protective Services,
Public Guardian agency, or a court investigator, that a doctor can provide amedical declaration and
protect it with whatever confidentiaity for the purpose of investigating or preventing elder abuse, that
would be appropriate. But asit is now, much timeis spent smply trying to get amedica foundation
declaration from a doctor as to whether or not the elder needs help or not.
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| said lagt, but actudly there’ s one more. And that is, there are many eders who are competent who are
taken advantage of. There are Smply no current government or private agencies to assst those people.
| know SALA triesto assst, particularly, in physical abuse areas, but when you have a competent elder
we're often struggling with well why don't we see if they can voluntarily agree to a conservatorship so
that deputy county counsel can assist them in getting their house back. Otherwise, we have no red
gtanding to do anything about it. That’'s unfortunate. They shouldn’t be subjected to conservatorship
before they get help on their problems. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much, very hdpful commerts. We do in fact have two more cards. Anne Mack to be
followed by Jack Chrigty. | believe those will be our lagt. All right, we re going to give you the last
word Ms. Mack, we' ll let Jack Christy step forward.

Jack Chrigty:

Thank you, Assemblymember. | appreciate the opportunity to speak today. | hadn’t intended to
speak, but | just wanted to push back alittle on the comments made by the previous spesker, when it
comes to lowering the standards of evidence in an abuse case. | work for the Cdlifornia Association of
Homes and Services for the Aging. We represent not-for-profit providers of asssted living, low-
income housing, and skilled nurang. We re finding that the abuse Satute is presenting an opportunity for
aggressive, plantiff’s attorneysto try to work out a settlement and get attorneysfees. Lowering the
standard of evidence within an abuse case would just raise ligbility insurance prices to our members.

Our members, if you've read Pat’ s report, are the good guy members, the white hat members, the
community based folks that don’t have alot of lawsuits. But nonetheess, we Hlill get tagged with the
cost of insurance, and the reason why we don't have lawsuits, mainly, is because most of our members
are religious or fraterna-based organizations that have endowments, that they have been egting into to
supplement the cost of care. So | just wanted to push back on that point. | wanted to separate out
financia elder abuse and put alower standard of evidencein for that. | guess we d have no quams,
because that’ s not where the problems are arising for us. It'sarisng on the physica sde. When you're
in anursing home stuation you' re with people who are in the last days of their lives. If you reach over to
the telephone and you cut your skin, isthat abuse or is that because your skin isjust so fragile at that
point in your life, that it cuts easily. Making those kinds of differentiations on anorma standard of
negligence as opposed to the higher one on elder abuse statute, it's a necessary protection to have.

Sate Assemblyman Joe Simitian, Chair:

Thank you for your comments. Anne Mack with the last word.

Anne Mack:
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My nameis Anne Mack. | am the chair of the Advisory Council for the Council on Aging. | andso a
Senior Legidator with Bob Jaffee. On behaf of the seniorsin Santa Clara County and the State of
Cdifornia, | want to thank you for the work that you' ve done in holding this hearing. Mogt of the
people that have talked have represented most of the views that we have on the Council, and the Senior
Care Commission and Senior Legidature. All | wanted to say was ,thank you very much for presenting
this. I’m hoping that the Legidature will take your thoughts, congderations ,and your views and put
some good legidation together for us, for the seniors of Cdifornia. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much for your time and comments. If I'd known that was what you were going to say,

| would' ve let you spesk firg, middle and last aswell, Ms. Mack. Thank you. A couple of comments
before we wrap it up. Thank you again to dl the participants, our pandists and members of the public
who spoke. Let metel you where we go from here. As| mentioned earlier, there are a couple of other
hearings, we have one coming up on December the 10", from 1:00 p.m. to 4:00 p.m. in Santa Cruz in
the Santa Cruz City Council chambers. We aso have adightly less formd, but wide-ranging discusson
that’ s been scheduled for Monday, December 15™ in the Redwood City Hall building from 9:00 am. to
10:30 am. Not just elder abuse issues, but issues important to older Cdifornians. But the god, as1’ve
indicated at the outset, isto use this process to identify red solutionsto red problems.

| want to particularly commend and thank the pandlists and the members of the public who spoke
today. Too often we hold hearings like this, and al we do iswe look at the problems. There were a
number of very tangible and very specific suggestions today in areas where legidative attention might be
helpful. And in many ingtances, it does not involve expenditure of funds.

Without attempting to be exhaudtive, at dl, but to let you know, | was listening and that’ s why we have
atape, and that’s why we have staff members from Sacramento who | want to introduce aswell. We
got avery specific question about whether or not we can save some dollars, and you were very helpful
in this process, and we' ll follow up on that. We aso had comments about pendties, about data, about
eviction law, about mandatory reporting, about inheritance issues, about privacy chalenges, about
burden of proof. Those are just some of the ones that were identified today, but | think will give usalot
to work with. 1'm sure we will have more as we move forward.

The Sdect Committee process is one in which there isno formal consderation of legidative proposas.
That happensin our various policy committees. But the best example | can giveyouis| dso chair the
Ass=mbly Sdlect Committee on Privacy. Using that vehicle, we ended up generating areas for
legidation, a piece of legidation that was subsequently introduced, that was subsequently passed into
law, and istoday law in the State of California. So my hope and expectation is by your participation in
this discussion today, that in the not too distant future you will be able to say, my participation made a
difference. There aretoday laws on the books that might not have otherwise been passed and put into
law were it not for your participation. | think that’sit.
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| do want to introduce and thank a couple more people beforewe call it aday. If | could ask both
DenaWilson and Lark Park from our Sacramento office to stand, so we can recognize them for making
their way down from Sacramento. Dena and Lark, our staff to the select committee on elder abuse.
They will be working closdy with me and my colleagues in the coming yeer to try to take this
information and put it into legidative proposas. Y ou may want to take a moment after we wrap-up to
introduce yoursalves to them. Share abusiness card, if you haveit. They’ ve been taking copious notes,
aswadll, during this discusson. Between thair note taking, my note taking and the tape itsdlf, which we
will review of course, we'll be able to make sure nothing is missing from this. Thanks again to members
who couldn’'t be here, Assemblywoman Lieber who has sent saff. And Assemblymember Manny Diaz
who sent aff, and Senator Byron Sher. | know | saw staff aswell from County Supervisor Don
Gage' s office and County Supervisor Liz Kniss' office. With that, | think | want to say thank you one
moretime. Please drive home safely, and thank you so much for your participation.

END OF HEARING
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AGENDA
COMBATING ELDER ABUSE:

NEXT STEPSFOR CALIFORNIA
December 10, 2003 from 1:00—4:00 p.m.
Santa Cruz City Council Chambers
809 Center Street, Santa Cruz

1:00-1:10 pm Welcome & Introductory Remarks
1:10-2:15pm Financial Abuse Panel: Problems & Solutions
Prescott Cole, Senior Staff Attorney, California Association for Nursing Home Reform
Terry Hancock, Directing Attorney, Senior Citizens Lega Services
Ellen Pirie, Chair, Santa Cruz County Board of Supervisors
Sandy Skezas, Supervisor, Adult Protective Services/Public Guardian, Santa Cruz County
2:15-3:20 pm Physical Abuse Panel: Problems & Solutions
Joseph Fendrick, Special Agent Supervisor, California Attorney General’ s Office
Brian V. Frankel, Supervising Deputy Attorney General, Elder Abuse Prosecution Unit,
California Attorney General’s Office

Kathleen Johnson, Executive Director, Ombudsman/Advocate I ncorporated
Detective Sergeant Donna Lind, Scotts VValley Police Department

3:20-3:30 pm Break

3:30-4:00 pm Public Comment
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COMBATTING ELDER ABUSE: NEXT STEPS FOR CALIFORNIA
A public hearing conducted by the
ASSEMBLY SELECT COMMITTEE ON ELDER ABUSE
December 10, 2003 - Santa Cruz, California

Santa Cruz Hearing Transcript

Welcome and Introductory Remarks

State Assemblyman Joe Simitian, Chair:

All right ladies and gentlemen, thank you very much for joining ustoday. | want to begin by introducing
mysdlf and my colleague John Laird who probably needs no introduction in this venue. I'm State
Assemblymember Joe Simitian. | represent the 21 Assembly Didtrict in the State Legidature from Palo
Alto to points north and south. Perhgps more relevant for today’ s hearing | chair the Assembly Select
Committee on Edler Abuse and with me today is my colleague John Laird who aso sts on the
Assembly Sdect Committee on Elder Abuse. Let metdl you alittle about how we got here today and
what we hope to do here today, and perhaps every bit as important, where we hope to go from this day
forward.

My own interest and involvement with issues of elder abuse redlly began when | was a member of the
County Board of Supervisorsin Santa Clara County. And | see we have folks here from Santa Clara
County today. | was working with the issue of financia abuse, as amember of our County’s Children
and Families Committee and also was a Member and Chair of the Public Safety and Justice Committee.
| was confronted with a growing problem of financid abuse in Santa Clara County when | was a County
Supervisor there.

Then later in the State Legidature, | tried to expand some of the things we had done to dedl with
financid abuse on aatewide leve. Regrettably the budget Situation resulted in a veto by the Governor
of an attempt to take that effort on a statewide basis (AB 1111, 2001). Subsequently, | ended up doing
some work on the issue of elder battery, and in fact last year, in the year 2002, the Legidature
approved and the Governor signed a bill of mine that was designed to creste anew crime, battery
againg an elder or dependent adult, and to increase pendtiesin those cases (AB 2140). And then this
past year, some of you are aware, Assemblymember Darrell Steinberg and | were joint authors of abill
to ded with problems of abuse in nursang homes (AB 634).

So it’'s been a steady continuum of involvement, and frankly education on my part, that resulted earlier
this year in a conversation with the Speaker of the State Assembly in which we came to the conclusion
that it might be helpful to create a Sdlect Committee on Elder Abuse to shine the spatlight on this
important set of problems.

Let me help you understand what a select committee is. We do not in these committees actualy hear or
process specific legidative proposals. What we do is hold hearings throughout the state to hear from
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members of the public and experts, who we' Il have on the pands today. We do thisto get a better
sense of what the problems and challenges might be, but perhaps most importantly, to aso ask for
gpecific recommendations for solutions to those problems.

We had a hearing last week in Santa Clara County at the San Jose County Government Center. And
we had, | thought, a very good turnout. Perhaps most important, we had folks who were redly focused
on specific recommendations for solutions to the problem. Understanding that the sateisin abad way
financidly, we tried to focus on solutions that might be possible that did not involve the expenditure of
gate funds. And | thought both the pandlists and the members of the public did just a marvelous job of
trying to focus on solutions to the issue of elder abuse that redly might be practicable in the current
economic gtuation.

So my hope isthat when we |leave today’ s hearing, that Assemblymember Laird and I, and then
ultimately the other members of the Committee who will have the benefit of the tape from today’s
mesting, will have some practica suggestions about what action we might take at the state level to ded
with issues of both financid abuse and physica abuse.

The format today is pretty smple and straightforward. We re going to have a panel of expertstak to us
firgt about problems and solutions with respect to financiad abuse. They will be followed by a second
pand that will focus on issues of physicd abuse, and then we will take testimony and comment from
members of the public who are here today and who would like to speak. Our god isto wrap up by
about 400, and | think that should be doable based on the experience we ve had so far.

Let me turn now to my colleague Mr. Laird and ask if he has any opening comments before we go
directly to our pandigs. | know one of our pandigts has been delayed, but we do expect him aong
literdly any moment.

State Assemblyman John Laird, 27" District:

Thank you Mr. Simitian. Thank you for having this hearing here. It's a pleasure to be back in this room
and not be amayor or council member. Thisissuefirgt registered for me in the 1980s as a staff member
for Santa Cruz County, | staffed the Nursng Home Commission and also the Long-Term Care
Committee, and was red active in these issues and aways appreciated the level of advocacy that
exiged in this community, in bringing these issues forward.

But interestingly, in this very room | authored an ordinance that the City adopted to provide anoticein
every room of every nurang home advisng resdents of any nurang home in the City of ther rights. And
aso interestingly enough, | think the redl staff work on that ordinance was done by the person who
happens to be Stting on the other sde of Joe Simitian who was then a Directing Attorney for Senior
Legd Services and asssted mein that effort. And asMayor, | dso led atour of nursing homesin the
region to make sure that people understood exactly what the issues were and opened the doors so we
arred thosein the locd press and among the genera public. And | think that level of understanding

53



helped policy makers make the kinds of decisions they had to make to best protect the people in our
community.

And s0 I'm redlly pleased this hearing is being held here today, because Santa Cruz has a specia brand
of advocacy and | think it's good that we' re talking about that, to highlight those issues here so that
when thisis broadcast on community TV and covered in the newspapers, that we redlly have a better
understanding of what’s going on in our very own community. But it is very exciting thet we, as a date
level committee will come to Santa Cruz and take what we hear back to the State.

| know the senior legidature has made some great proposals, the senior legidaure that was origindly
authored by Senator Henry Mello from thisloca area. And, they do have some proposals on this that
some of us are looking at very closdly with regard to the next session. So | appreciate the chance to
have this hearing here, that you' re here today and am redlly look forward to taking it to the next step.
Thank you.

Financia Abuse Pandl: Problems and Solutions

State Assemblyman Joe Smitian, Chair:

Thank you very much Mr. Laird, and before we get Sarted | perhaps should mention two things. Oneis
we do anticipate that today’ s hearing will be broadcast on the California Channd, which is Cdifornia's
cousin to CSPAN, with which | suspect most of you are more familiar. But we do anticipate that the
Cdifornia Channd will be broadcasting around the State the results of today’ s hearing in specific.

The other is| seein the back of the room and | want to make sure | recognize, Didtrict Attorney Bob
Lee who is here today. We appreciate your interest and concern, and it’s good of you to be here today.
Thank you.

All right. Let'sgo directly to the first pandl, and let me thank each of them for being here. What I'd like
to doiscdl onyou in thisorder: Ellen Firie to be followed by Sandy Skezas, to be followed by Prescott
Cole. And I'd like each of the pandlists to introduce themselves briefly both for the folks who are here
today but aso for recording the terms of who you are, what your title is and how that work informs your
judgments and concerns about these issues.

Then if you could spend alittle while talking about both the problem and aso recommendations that you
might have for state legidation that could address those problems. That would be hdpful. We will
perhaps interrupt with questions, but only briefly and sdectively. And then once we' ve completed the
pand we may have some questions from Mr. Laird or myself. So thank you. And Supervisor Pirieif |
could ask you to begin, and thank you for joining us.

Santa Cruz County Supervisor Ellen Piries




Thank you, it's a pleasure to be here, and | want to thank Mr. Smitian and Mr. Laird for having this
hearing today in Santa Cruz County, and aso for the audience and the panel members for being here
and willing to put their timeinto this. 1 know our state has enormous financia problems and | gppreciate
your willingness to take a brief bresk from those struggles to dedl with this very important subject.

As Assemblymember Simitian said, | am Chair of the Santa Cruz County Board of Supervisors. But
more importantly for this subject, before | became a member of the Board of Supervisors, | was the
Directing Attorney at Senior Citizens Lega Services. And | wasthe Directing Attorney for some
number of yearswhich | can’t remember now. Senior Citizens Legd Services, or what is known
around here as Senior Legd, isanon-profit law office that provides free legd advise and representation
to seniors. And one of our primary focuses there is on preventing or correcting elder abuseif it has
aready taken place. And we do that in avariety of ways. But in spite of many, many efforts to prevent
elder abuse, we would on occasion, on aregular basisin fact, see Stuations where an elderly person
had been taken advantage of .

One of the crucid things that | would like to focus onisthe role of a notary public. And anotary public
in Cdiforniais asort of under gppreciated pogtion. It's apostion where you go and you sign very,
very important documents. And having that notary signature and slamp on it alows other people to trust
that document isin fact avalid document, executed appropriately.

It's redly common, well in our office it was al too common, to see a senior who owns a home here, and
has ardlative, acaregiver, afriend, a neighbor, who doesn't own ahome, and thisis partly to do with
just the cost of housing in Santa Cruz County, and probably in Cdiforniain generd. Theré s certainly a
large portion of the population that consders themsdves excluded from the possibility of ever owning a
home. And, they see a senior who owns ahome, and | think they sometimes think that, “Well, there's
my opportunity for the American dream, to become ahomeowner.” And, often in fact, they don’t
necessarily see themsalves as doing anything wrong in their efforts that way. That can vary, sometimes

it swrong from the get-go and sometimes it darts off innocently and morphs into something else.

The person who owns the home, the senior, is often somewhat confused, but gill ableto live a home
and maintain. They may beisolated by illness or disability. They may be isolated by inability to speek
English. As areault, they’ re dependent on other people. That dependency might be a dependency on a
relative, it might be a dependency on a caregiver. That may be the only person they see on aregular
bass. Or even aneighbor who comesto check on them on aregular basis.,

The facts come out in avariety of ways. WEe ve seen situations where a child prepares a deed and has
their parent sign that deed. The deed, | remember one case we had where the parent was Spanish
gpeaking only, and the deed, of course, was in English. The parent did not know that what they were
doing was giving their home to their child. So they signed the deed, and the deed unfortunately was
notarized. Now, if we get notice of what's going on at that point, we can intervene and can often be
successful. So at that point if they Sgn the deed and then an attorney or the police or someone finds out
what has happened, it's rdlatively easy to get thet property back if you can establish that person didn’t
know what they were Sgning. But, what we frequently saw is that isn’t where we got involved.
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We got involved one step later which isacrucid step. 1t's the step where the person receiving the
home then mortgages or sdllsthe home. So, thereisthen athird party involved in the transaction. A
party who relied on the deed, who rdlied on the fact it had been notarized, who isthen what's cdled an
innocent third party. And in Cdifornia, that innocent third party has the right to rely on what appearsto
be a properly executed document, which in the case of a bank or something like thet, they would see
absolutely on aroutine bass. Aslong as they had no reason to believe that there wasn't something
routine about it, that there was something amiss in the signing of that document.

We had another. We had a case where we had a gentleman who could no longer read, and he signed a
deed to his| think it was a caregiver in that case with the express promise, not written, but a promise
that he could continue to live in that home even though he understood he was giving the home away. But
there was a promise he could continue to live there. He then went into the hospita, and while hewasin
the hospital the caregiver sold the home. So when it was time for him to come out of the hospita, he had
no home to go to. But the person who had purchased the home had no idea that another promise had
made about alife estate.

So, what these dl have in common is that the senior had their Sgnature notarized. And in many of the
cases We' ve seen that should not have happened. There were enough red flagsthat | think a notary
should have said, “Wait aminute. There s something wrong with this transaction.” Either | can see that
the person Sgning it can't read it and can’t answer Smple questions about it and doesn’t know what
they’re doing, or that it's in alanguage the person doesn't even understand. Or we' ve seen it where the
person signing the document speaks one language, the notary speaks another language. One of the
fundamentd ideas of anotary public isthat you form ardationship, alimited reationship, but you spesk
the same language and you communicate. So the notary knows that this document is being sgned
fredy, and knowingly.

So | guess my suggestions would be, first, some of these may aready be requirements but are
unenforced. These are very much things off the top of my head, and I’ m sure there is more for people
who redly now the notary Stuation better than | do. There are people who could come up with better
idess. But, afew of the things are, | would say that a notary should only notarize documents that arein a
language that that notary reads. They should notarize, the only exception would be, | would say, if a
trandation is provided for that notary and is made part of that same document.

A notary should always be required to speak to the person, to ask smple questions so that the notary
can know that in fact this person understands, at least on abasic level, what the document is, and
understands, at least on abasic level, what that means. A frequent Situation is that someone brings the
disabled senior to anotary, and in fact does dl the talking. And that should not happen. A notary
should never dlow that to happen. The notary should, if the fedling that the person who brought himisin
fact controlling the Situation, the notary should speek to the person who is going to sign this document
aone. They should ask the family member or caregiver to leave so they can tak to this person and get
answers from them in their own words.
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| dso think it would be very vauable, and thisis something I'm taking as a lawyer, we have something,
an ethics hotline, an 800 number that if you come across an ethica problem, you can cadl the hotline and
see what they have to say about it. | think the same thing would be very useful for notaries, and so that
there would be maybe a very smple notary canon of ethics and a hotline to call with questions. Because
every gtuation isalittle bit different and it's hard to anticipate what al those situations might be.

| think the state needs to do a better job at educating notaries about what their responsibilities are.

They could send regular reminders to the notaries which would help keep a notary from getting careless,
which happens over the years. They just, you know, they just dowly get alittle bit more casud and
develop bad habits.

But | also think it'simportant to prosecute, to prosecute notaries who violate the code of ethics, and |
think it's important to publicize those prosecutions, because that sends a message to other notaries that
thisisavery serious respongibility that the State of Cdiforniais entrusting to you, and you need to take
it very serioudy, and you need to protect the people who are trusting you to do that.

It's redly important that notaries be frequently reminded of the risk that they’ re taking for themsalves,
but more importantly for the harm they coud be doing for the person for whom they are notarizing. |
recently looked, the state issues abooklet to notaries. And it isvery dry to say theleast. And | started
reading, and I'm alawyer so I’'m used to reading this stuff, and you know, after a couple of paragraphs
| was sarting to fall adeep, drift off. It needsto be rewritten in away that is usable and people will
redly understand and recogni ze the situations that the booklet attempts to address.

Likel said, I'm sure there are other steps that could be taken to improve notarization of important
documents, and | hope the committee will exploreit in greater depth.

| want to thank you again for investigating these problems. And most importantly, for looking for
solutionsfor these. | know that the State isin aserious financia Stuation, so | have tried to focus on
those that redlly would take no increased funds. 1t might be alittle more work for alittle bit of staff, but
not too much. And, I want to thank you for the opportunity to give you my thoughts on the subject.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much Supervisor Pirie. Any questions before we go to our next paneist? All right, thank
you. Sandy Skezas, would you introduce yourself and tell us who you are and the work you do and
share your thoughts about the nature of the problem and any potentid solutions.

Sandy Skezas.

All right. Thank you for your time, | gppreciate your interest in helping us combat our concerns about
elder abuse in Santa Cruz and throughout Cdifornia My nameis Sandy Skezas. | currently supervise
Adult Protective Services for Santa Cruz County, in addition to the probate side of the Public
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Guardian's Office. I'm going to tak to you about three different things today, and a the end add my
request for what I’ d like to see the Legidature change.

Thefirg thing | want to let you know in case you didn’t know about it so far is just what Santa Cruz has
been doing to combat elder abuse, specificaly financid eder abuse and dependent abuse, because we
look at them the same way. 1n 1999, SB129 passed and that changed elder abuse for the State of
Cdifornia. All the money flowed in briefly, we hired staff, and Started seeing redlly good change.

Things changed in the last year or so. We did lose 40% of our staff. However, in this same time period,
when we were losing staff, we had great successes with what we call the FAST team whichisthe
Financia Abuse Specidist Team. And that Team was Started in late 2000-2001. We were actudly
quite happy to see AB1111 go through, attempt to go through, because we were doing our thing
anyway, and it would' ve been nice to have recognition from the state to be able to support that. And
maybe a another financia time, we |l have that chance again.

But the team, just SO everyone knows who makes up the team: Adult Protective Services, social work
investigators, the Didtrict Attorney’ s Office with thelr investigators and their attorneys, and law
enforcement, we have five different jurisdictions in town plus the sheriff. And of course county counsd
oversees what we do. The Ombudsman serves, since they do investigations for facilities Wein Adult
Protective Services investigate independently. We al come together on an every other month basisto
discuss cases. The idea of the FAST team isto be able to respond quickly.

Inthe last 2-1/2, 3 years, we have been responsible for over $30 million of savings and restitution for
the County of Santa Cruz. And one might wonder how can we come up with those kinds of numbers.
And redlly, red edtate in Santa Cruz, anyone who owns a 2 bedroom 1 bath that’ s in reasonable
condition owns a haf million dollars. We recognize that and take that into account when we do our
investigations and try to interrupt the process of the crime as we proceed.

So | want to let you know that’ s what's happening so far. It'sredly between APS and the Ombudsman
with our support and responghilities, and the Digtrict Attorney’ s inspector, helping us with the law
enforcement Sde, and then of course the prosecutors which we couldn’t do anything without them. It's
been afairly successful endeavor, | think, the last few years. We' re very grateful for everyone's
willingness to participate. So | did want to let you know about that.

A couple of examples| thought | would share with you of some cases, some clients, that we' ve dedt
with inthelast few years. Just to give you an idea of whom we are working with. One example, and
thiswas in the paper quite abit so it may sound familiar, we did have an 88 year old femade with
dementiawho was victimized by two separate caregivers. One who had lived in the home first for 6-8
months, and had done afairly unsophisticated, frankly just steding the checks and writing the checks
and having her sgn them. She was actudly arrested in the bank parking lot and boxes of checks were
found under the segt of her car.
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One thing with financid crimes, they’re easy to track because the paperwork is everywhere. It'sjust a
matter of, the thing we get caught up on is capacity, did someone have the capacity to be ableto sign
that, Sgn the checks and approve what the perpetrator said she had done. Female perpetrator, femae
victim. She then handed off this client of ours to the next group. She left and the second group moved

very quickly.

This was one where this gentleman and his partner moved in. Wethink, actudly they might have been
married a the time, say girlfriend, the girlfriend may not have known the mgority of what as going on,
but he knew exactly what he was doing. Created arentd agreement with obvioudy very poor terms.
Didn't involve any money coming from them. Gave himsdf loans, trandferred her car into his name,
attempted to cash CDs, mostly on Saturdays, isolated her sysemicdly from her family and her friends
with alot of negativity about what the family was or wasn't doing to be able to serve her. And even
went so far astrying to get a power of atorney. The good thing was he took her car and was ultimately
apprehended because it was a Solen vehicle. And we do appreciate how dl law enforcement work
together.

Sate Assemblyman Joe Simitian, Chair:

That' s the good newsin a bad story.

Sandy Skezas.

That's how he was ultimately arrested and the DA ingpector actudly was the arresting officer, which we
gppreciated, and he really got into this. We dl recognized this was abad guy and it was just a matter of
trying to get him. He was ultimately arrested. They both served jail time. | believe he got the highest
amount which was ayear a that time.

She (the eder client), however, did lose the mgority of the money to the first perpetrator, which was
$15,000 in checks. The bank chose to reingtate only about $5000, which is another issue in terms of us
working with the banks. She was held accountable because it hadn’t yet been determined by a doctor
that she was incapable.

In this County, until ajudge determines you' re not capable, you' re capable. Which can sometimes make
it very difficult for usto do our jobs. At the same time, we protect, we' re sometimes working to protect
peoplein spite of themselves. At that point, they perhaps don't understand that they’re in the kind of
danger that we know them to be in. And we certainly knew this one was in danger.

So ultimately everything but that $10,000 was restored and she did live out the rest of her lifein her
home, which luckily was not taken from her. And | think she actudly died in her home ultimately.

Another example. Thiswould be an 89 year old mae, dso with dementia, victimized by afriend who, as

it turns out, was dso a senior citizen. He had befriended the client and his family, had convinced the
family, he actudly sgned himsdf as an atorney, | beieve that'sillegd, sgned himsdf as an attorney and
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accepted an inheritance and assured the family he (the senior) had ultimately been placed in acare
fadility.

Wil he hadn’t been. He was living, he was hospitaized by the time we found him. When we went to
the home, and this was the brilliant work of the Sheriff’s Department, and redly alot of work has gone
on educating law enforcement and mysdf and the ombudsman, the DA’ s office, representatives of law
enforcement that have gotten on board with us. We ve gone out and systematicdly hit every jurisdiction,
handing out copies of the Penal Code 368 which isthe elder and dependent adult abuse statute. Trying
to get everybody on board to understand that thisisa crime.

And the sheriffs did abrilliant job. They immediately went and photographed everything before this
friend could get over and change things. For example, he had abed ddivered, and you would think
why would you have a bed ddivered, except this man (the senior) lived in thistiny little housein a
draight back chair. And | don’'t mean like this, | mean astraight back chair. And so he sat init, he dept
init, he did whatever he did in that chair. He had no TV from what | understand, no bed. And the
hospital reported it appeared he had not removed his shoesin over ayear.

So I’'m going to assume you guys are bathing on aregular bass and trying to understand what it would
redly be like to not bathe for ayear. 1f you don't have the capacity to recognize the need to do that,
you may stop bathing too. And so nobody was realy caring for him and that’ s what happened. And it
was quite shocking for the emergency room once they findly removed his clothing, and checked on him.
Of course that was very dangerous and he was obvioudly at grest risk.

So he actudly isnow in acare facility, is being cared for, and he didn’t lose his home. When he went
into the hospita, this friend immediately showed the property to redtors. He aso had squatters and
alowed squatters on the property. | think aboat and a trailer where he collected rent and didn’t provide
that to the owner of the property. And of course the owner never knew. And the other people on the
property, which | think is crimina, who were living there and not addressing the concerns of this man
which were so evident to anyone who recognizes hedlth and safety issue for someone who's elderly.

So those are just a couple examples so that you know what we' re dedling with. We can be deding with
someone who has dementiain their fifties, we can be dedling with someone who's completely
competent in their nineties. We regularly run across what's caled a siweetheart scam, where we have
an ederly woman, for example, I’'m going to be talking to you concerning my request about changing,
adjusting sentencing ordersto reflect not working with the elderly and dependent once you' ve been
convicted.

We have an dderly woman who isin love with, in her mind and | trust thet sheis, alovable man who's
been in and out of prison. The last time he was back in so fast his orders, his orders actualy read no
contact with this family, with thiswoman. And he did (contact the ederly woman) immediady. | think it
was tracked on the telephone and his mother actualy helped him, the mother was younger than the
womean he was in love with, and helped him have contact with her. Luckily there was afamily member in
the home at the time, who caught that he was on the phone with her, contacted his PO (parole officer)
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and he was arrested by the time he got to the door. So the goods news was he was in and out of prison
only for afew hours and didn’'t have a chance to get accessto her.

The specific thing we were talking about, that we' re requesting is specific probation terms in sentencing
orders, redtricting the convicted party of a misdemeanor or afelony from contact with the elderly or
dependent adult for the duration of probation. We' d prefer for life, we recognize we can't control that.
But while they’ re on probation if it could just be slamped, in however way it works. I'm not an attorney
and I’'m not sure how it worksin the court system.

What happened just in the last few months I’ ve had some great interactions with the adult protection
officersin town, and we ve had discovery. For example, we had a discovery of awoman who's
perpetrated so many peoplein town, but asit turns out has only been convicted of one misdemeanor,
and unfortunately on her sentencing order it did not say don't work with the elderly or dependent. And
we found out she was employed, not currently because she's not anymore, she was employed recently
a afacility where the ederly resde. She was employed in housekeegping which meant she had an
access to akey to every apartment in the building, which was very darming for us.

We cdled probation. Turned out it (a prohibition against working with the elderly) wasn't on the order.
They had to then go in front of the judge and request it, and while we were going through dl these
motions, she was fired on her own. Which wasto our benefit. And it was to their benefit getting her out
of there. But nonethelessit would have never happened if the sentencing order had read she was't
alowed to (work with the elderly). And what she did was she ended up perpetrating the people there
and we' re now looking a some of the cdlams that have come up in the last few months, that seem a bit
odd. And once we al put it together that she was working there at that time, there may be greater cause
for concern.

The catch iswe don't want it to say that it'sonly PC368. The Pena Code applies dl the way across
the board. 368 isagood tack-on, it adds extratime, it adds extra pendtiesif you injure someone who
isover theage of 65 or 70, and if they’re quaified as a dependent adult. So, specificaly anyone that
has any contact in any way who perpetrates againgt the elderly or dependent regardless what the pena
code says, we'd like to see there' d be a prohibition on that (future contact).

Sate Assemblyman Joe Simitian, Chair:

Thank you very much for your comments and thank you for the specificity of the suggestion. And when
we get these, we will of course have saff follow up after today’ s hearing. Thank you.

Sandy Skezas.

Thank you.

State Assemblyman Joe Simitian, Chair:
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And our third pandlist today is Prescott Cole.
Prescott Cole:

Thank you very much. I’'m Prescott Cole. I'm the Senior Staff Attorney for Cdifornia Advocates for
Nursang Home Reform. 1I'd like to take this opportunity to thank the Chairman, Joe Smitian, and dso
John Laird. Thisisvery exciting for everybody who'sinvolved in any kind of issue that deds with elder
abuse to know there' s a Committee on Elder Abuse.

I’ve been an atorney with CANHR for the last eight years. CANHR is actudly an organization that has
been in exisence now for over twenty years. Our centra focusis on issues of long-term care, hence the
name Cdifornia Advocates for Nursng Home Reform. We actudly started out with a better name
which was Bay Area Advocates for Nurang Home Reform, which means we were BAANHR.
Somebody along time ago must’ ve seen the Morehouse mustard flag and copied that. Then we went
datewide so we're Cdifornia Advocates for Nursng Home Reform.

Wetrack al the activity that you can track in nursing homes through the Department of Health Services,
OSHPD, which is Office of Statewide Hedlth Planning and Development, and other informetion that
comesin. And we get dl this information about the 1400 nursing homes, we put it in aform on the
website so consumers can track what’ s going on in nursing homes. So if they have to make a decison
about going to a nursang home, they can pick one that’s not just close to home, and doesn’t smdll too
bad.

Thereisagresat fear around nursing homes, it’s not only the bad care that happens in some of the
fadilities, it's how do you pay for anursang home. And thisis where we intersect with the crimes that
are perpetrated againg the elders. Elders are panicked about if | go into a nursing home, how am |
going to pay for it, and that’s where the scams begin.

Now, our organization probably knows more than anybody ese about Medi-Cd for long-term care.
That' s the pay system that the government has for individuas who will be in anursng home for along
period of time. If you're going to bein the facility for ayear, two years, whatnot, how will you pay for it.
If you reach acertain criteria, if your finances, your assets, income, is a a certain level, you will qudify
for this program.

Now, there are legions of people out there who have these little scams, these little ideas, these little
tricksto get onto Medi-Cd. And what they are isindividuas that have come up with an ideato make
themsalves phenomendly wedthy. My father’s 82 years old, and | asked him, “Dad, do you get these
invitations for living trust seminars, or how to protect the home in case you go into long-term care?” He
told me he could build a bonfire with the information that comesin. And I'm sure dl of you have that
kind of materid coming through the mall if you're over 50.

Now, if you go to one of these seminars, and probably most seniors have been to one of these
seminars, there'sahook, and the hook getsin there early. Well, a senior who comes to a seminar,
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who's going to be ditting down for an hour, hour and a haf, and then at the end of that period is going to
make a decision on the way they’ ve been holding their assets for the last 40-50-60 years, it's got to be
quite a hook.

And here sthe hook. If you ever go to one of these seminars, thisiswhat they do. First they’ll joke,
and they’ Il talk about how much they love eders. Then they’ll say, “ Seniors, you have a 50% chance of
going to anursng home,” and they say, “The sad fact is, 50% of the seniors go into the nurang home.
The average stay istwo and ahaf years. You'll become completely impoverished, everything you've
saved your money for, everything will be taken away from you. But the good newsistherésa
government program called Medi- Cd. Stay with me the next few minutes and I'll tell you how to
preserve dl your assets, pass them on to your relatives, get the same kind of care you would for private
pay.” And that is how the approach goes.

| have told abig nasty lie, a couple lies, but the biggest lie is the hook which islying about the atigtics.
50% of the people do not go into a nursng home. And certainly of the people that go into the nursing
home, thisis coming from OSHPD, Office of Statewide Health Planning and Development, they track
admissons into nursng homes, and they say roughly this, “71% of everybody that goesinto anursng
home will leavein 90 days, or before 90 days.” So alegitimate sales pitch would be * Seniors, you have
an 8% chance of going into a nursing home, thank you very much. Stay for the door prize.”

These people will rake in a phenomena amount of money. What they do isthey use the existing
regulaions of Medi-Ca and then they tell the individuas that they are going to transfer these assets and
make them exempt for purposes of qudifying for Medi-Cal. Many times these assets are already
exempt for purposes of qudifying for Medi-Cal. The house is exempt. The house is the biggest sngle
asset that an individua has and yet these sdes people will say you have to sdll the house. Or they have
anIRA. ThelRA isexempt for purposes of qudifying for Medi-Ca. They will be told to cash out the
IRA and here it comes.

All thismoney hasto get going and flowing because they want to sdl an annuity. They make from 10-
15% on these annuities, and it’s huge. WEe re not talking about thousands of dollars, hundreds of
thousands. We re talking about hundreds of millions of dollars. Now remember, only 8% of seniors are
going into the nursing home for more than 90 days. More than that, the seniors who are purchasing
these items, these annuities, aren’t even close to going to anursng home.

| actudly know thiswoman, her nameis Marguerite, she' s 81 years old, she purchased a 11-year
deferred annuity. She put $604,000 into an annuity she can't touch for 11 years. The sdlesman left her
with $20,000. It'salegd product. The productislegd. It'sjust how hedid it. Hetold her thisis how
you're going to quaify for Medi-Cd. Shelives a home. She can't qualify for Medi-Cd for long term
care, she'sin her home. And if shegoesinto aresdentid care facility, that's the asssted living place,
they don’t take Medi-Cd. So she would have to go directly from home into a nursng home to get any
benefit. And in fact, she wouldn't get any benefit because the annuity won't pay out until 11 years.
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Anocther individud, she was 83 a the time, she visted her atorney, her atorney sold her an annuity. He
said you should take $250,000, cash it in and buy an annuity to qualify yourself for Medi-Cd. Shewas
83. She had oneliving relative. She got $30,000 of capita gainsliahility for cashing that in, and the
attorney made $25,000 for sdlling the annuity.

There' s an organization out there, there' s severd organizations, and what they do is get people involved
in getting so worried about going on to Medi-Cd that they’ll say we will pre-qudify you for Medi-Cal.
The sad fact is you may pre-qudify for Medi-Cd, but the way the nurang home indudtry is, they don’t
have to take you if they don’t want to. Once you'rein, you'rein, but they don’t have to take you if they
don’t want you.

Soif you say, “Hi, I'm Prescott Cole. My Dad wants to be in this facility and he'son Medi-Ca.”
They'd say, “I'm sorry Mr. Cole, at thistime al our Medi-Cal beds are full.” Without getting too
technical, you know, they can do tha. They can say we don’'t want you. If hewasin the facility on
private pay, spends down whatnot, they cannot kick him out as long asthey do take Medi-Cal.

There sthe other problem of the placement. Like say for Marguerite, $604,000, well if she wantsto go
to the best nursng home in her area, which would probably be private pay only. She can't get in; her
money’slocked up. And she says, “Well | qudify for Medi-Cd,” they would say, “ Sorry Marguerite,
we don’'t take Medi-Cal.” So you see, that would be kind of a bum.

Then thereé s the macroproblem with dl of this money. I'm talking about millions, if not billions of dollars,
in the State of Cdifornialocked up in these annuities. That doesn’'t hep Cdiforniaat dl. Becausean
individua can’'t hep hisor her granddaughter to go to college, or even buy a Chrigmas gift. It'sdl
locked up, not even in Cdlifornia It'sin companies that are out of state or even offshore.

What we want to do, for looking at legidation, isto try to address the problem before it becomes a
problem. Y esterday, our organization did a training for the Department of Insurance about this very
issue. They’'ve had cutbacks. The Department of Corporations has, from what | understand, hed al
their investigators diminated. Adult Protective Services, they’ ve had cutbacks after Senate Bill 2199
went through.

The money is not here in the state. We all know that. So focus has to be on prevention. It hasto be on
prevention because there’ s nobody out there to rescue you. If you goof, you've had it. The digtrict
attorneys are overworked. They can't go after a misdemeanor felony, I'm sorry, a misdemeanor fraud.

Y ou have seen some of these ads out there. They will say “living trust, $399”. That'sadollar short of a
fdony. There' s areason why some of these things are the way they are. Even if the didrict attorney had
the capability, there' s 175,000 individuals who are licensed to sdl annuitiesin California. Probably
99% of those people are great people doing great things. But 1% is a huge number. Who can go after
all those people? Nobody can.



The Department of Corporations has a program caled SAIF, Seniors Againg Investment Fraud. A
wonderful program. In one week they stopped 12 seniors from buying annuities, the total amount was 9
million dollars. That's how huge thisis. It's out of control.

There' s one non-profit group out there that conssts of just one lawyer. Thislawyer’slaw firm conssts
of one pardegd and 32 annuity sdlesmen. They’ |l guarantee to get you onto Medi-Ca. Thefeefor
services starts at $7,000 and then they take an additiona percentage of the assets. |If somebody hasa
house down here, that house would probably be worth $500,000. Maybe the elder is on socia security
and has atota income of $600 amonth. If they can’t pay $7,000 for the services of this* norprofit”,
no problem because the law firm has a finance company and they’ll refinance the house so the elder can
pay for services.

Okay, now theworst I've heard so far. This attorney once charged a husband and wife $68,500 to
pre-quaify mom and dad for Medi-Cd. They're 90 years old and they have $3 million. The elders
became so confused and upset they signed the contract.

So our recommendations would be to get some kind of language where you would have an expedited
reporting system. We have referred numbers of people to the State Bar. It's very cumbersome. They
have areport generating system where you have to send everything down to Los Angeles and hope it
filters through. Now I’m one of 200,000+ thousand attorneys in Cadifornia, the number one complaint
agang atorneysis not answering their phone cdls. You can cadl me up, but don’'t complainif | don't
answer right away. It'svery difficult, they have so many complaints what can they do? It would be
great if they had an expedited system 0 they can get al reports about elder abuse quicker.

Now the Department of Insurance, Department of Corporations, al government entities that deal with
callecting complaints on licensng should have the same thing, an expedited system for getting the
complaints of the elders. Elders don’t want to complain. | go back to my dad, who had a successful
business, and some people till owe him money. Hewill never go after those people.

Another thing we'd liketo see...

State Assemblyman Joe Simitian, Chair:

Let mejust interrupt you if 1 may. 'Y ou mentioned the importance of expediting reporting systems for
elder complaints, in particular complaints involving elder financid abuse. | think you referenced the Bar.
| thought | heard you reference the Department of Insurance. What are some of the other agencies
where you would think thisis appropriate?

Prescott Cole:
Wi, the Department of Corporations certainly, but I’ ve heard they’ ve cut back on their numbers. |

think they knocked off dl of their investigators. And, these are only the departments we work with, so
certainly there are other ones for the contractors or whatnot.
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Everybody that issues alicense, they have a system for handling complaints. And it’ s just that, my point
about my dad, isjust to say it's very difficult for him to make a complaint about anything. And normaly
if there s a complaint coming up that we hear in our organization, it’'ll come from somebody that'sin a
criss, or sometimes it comes from the children. 1t's all about what happened to the elder.

It's very difficult. Law enforcement and Adult Protective Services, they know how extremdly difficult it
is. The didtrict attorneys, even though they have this greet new statute that alows them to photograph an
individud, | think it's Pend Code 1380, something like that, but anyway it's fill difficult to get
somebody to testify. Because at that point in life, they (our elders) don’t want to spend the time
worrying about being retdiated againgt, or being bullied. And some of these perpetrators are thugs.
They're seemingly pleasant people, they seem nice, but they are tough. They are tough and they will go
after you. | don’'t want to get too far into that.

The other thing would be a rebuttable presumption. In the law, when you' re trying to prove something in
Civil Court, it'smore likely than not it happened. A rebuttable presumption would switch it around. You
would gl have to proveit, but the onus would be on the defendant. If the individud is an agent or the
individud isafiduciary, he or she has a pecid rdationship. Or if theindividud is acaregiver and there
was some kind of atransaction and the caregiver or fiduciary or agent has raided the elder’ s accounts
and the elder isleft with dmaost nothing or aredly diminished place, in acourt of law, it should bea
rebuttable presumption -- meaning that it’s up to the defendant who got the big benefit to say thisisthe
way it redly happened. It's shifting the burden of proof. So that would be good.

And the thing with trust mills, we would like to see a crackdown. (The reason they cdl it atrust mill is
because the same trust document is sold to everyone. They are blank documents where the only thing to
do istofill in the blanks with the name of the trustee and beneficiary.) Thetrust isalossleader. You're
invited in to hear freelegd advice. Incidentdly, these are people who are not lawyers primarily. They'll
tell you about the laws, the state laws, the federd laws, the regulations. But they’re not lawyers. They
cal themsalves certified advisors, Medi-Cd advisors, (or some kind of qualified expert).

To become certified with one of the organizations, get the fancy literature and anice card, you pay $900
and they give you the materid. Now you're certified. We had a hearing last year with Jackie Speiers
office and there was a person called a Certified Senior Advisor, who said her competitors were
attorneys and CPAs. And when Senator Jack Scott asked her, “Wel your competitors are CPAs and
attorneys and you went to three days of class?” “Yes,” wasthe answer. I’'m not saying she didn’t
believe they were on equa footing (with CPAs and atorneys), but she's not.

Anyway, these people who put these trust mills seminars on have agod of getting the elder to invite
them home. They want you to invite them into your house. And in your house, they’re trained to Stay up
to 10 hours or more to wear you down, to make you sign for that product.

Y ou hear over and over, “Gosh in the times gone by people, a handshake was good and we trusted...”
There was dways something €lse going on, dementia. 5% of people over 60 years of age have some
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form of dementia. When you get to be 85 years of age, it jJumps to about 30-31% of people who have
some form of dementia. And APSwill tell you, when they walk through the door of somebody who has
severe dementia, they have lost the ability to guard themsdves. Y ou can wak right in, they don't even
put up their ams. So seniors are the target. Why? They have 70% of al the wedth and that makes
them a gredat target. They make bad witnesses, ever so much the better.

We d like to see a crackdown on individuas who parlay their expertise on government monies, like
Medi-Cd or something, and charge exorbitant amounts. So there should be some kind of control, just
as there' s controls on attorneys that close estates. Y ou have statutory limits or something (on whet they
can charge) when you' re moving these kinds of assets around. And they are moving hundreds of
thousands. This one non-profit | told you about brings in $500,000 a month, just like that, for quaifying
people who don’t need Medi-Cal for Medi-CAl.

State Assemblyman Joe Simitian, Chair

Excuse me, just to be clear. When you're talking about a crackdown, isthat primarily in the form of a
limit on fees? Or are there other things that would be gppropriately part of such a crackdown?

Prescott Cole:

Wi, | would sincerdly like to see, maybe even though the statute on practicing law without alicenseis
broad, I think in thisingtance it should be narrowed to something where if you' re talking about qualifying
somebody for Medi-Ca and you purport to be giving information about what the government
regulaions are, you are practicing without alicense. That should be very well regulated because you are
talking about public funds and you' re talking about people who are putting themsdavesin afinancid
draight jacket for the rest of their lives.

And the last thing I'd like to say is I’ ve been to a number of seminars when they talked about elder
abuse and one thing that comes up isif an eder has been financidly abused, their chances of deeth
increase three-fold. They don’t recover. And there’ s nobody out there that has enough resources to
help you after it’s happened. Things have to happen ahead of time. The agents that do this are not
pursued. And they, the way they get away withitisawink and anod. Even though we argue they want
to shake my hand at the end, they want to say | know you disagree with me, but you respect me. |
won't give them that, but they’ re looking for respect.

State Assemblyman Joe Simitian, Chair:

We have alot of colleagues that do that.
Prescott Cole:

Thank you very much for your time.
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Sate Assemblyman Joe Simitian, Chair:

Thank you Mr. Cole. | think Assemblymember Laird has afollow up question.

State Assemblyman John Laird, 27" District

Yes, | wanted to ask Mr. Smitian’s question in adightly different way. And that iswhen you cdl for a
crackdown, are you saying that existing law is adequate, it’s just the ahility to enforce it has gone away,
or are you actudly talking about additional lav?

Prescott Cole:

Weél, there are so many statutes on the books, and you could cobble something together but nobody’s
doing it. You can take the 17200's, and you can get Pena Code 368 and get the DAs interested in it.
And for the Civil Code, you' ve got the Welfare Indtitutions Code, the EADACPA which offers some
remedies, which incidentaly requires clear and convincing evidence of oppression, fraud, mdice or
reckless conduct. Very hard to get.

The Civil Bar’s not taking these cases. Y ou have the litigators that go after things they can identify.
They know how to do it. They don't go after the numbers stuff. Fraud? They don’t get it. And the
people that practice estate planning, well they know it’s wrong, but they’re not litigators and they don't
want to get into it. So the laws have to be essentialy redone, refocused. So it'seasier to use.

| think the Civil Bar needsto be attracted into thisarea. The Attorney Genera had awonderful bill a
couple of years ago which enumerated the remedies. 1t enumerated the remedies for practicing without
alicense except it gave it to didrict attorneys, the attorney genera, and city atorneys. They left out the
consumers. Because the insurance people came and said don't want to have the consumersin there;
they don’'t want al these lawsuits. The civil bar should be encouraged to take these cases. | mean,
there' s enough attorneys out there, God knows, but they’ re not on these.

State Assemblyman John Laird, 27" District:

What you're redly talking about is actudly not on the public side, but on the civil Sde. Having enough
remedies that people would have incentives to do representation in away that protects elders from
some of these scams or abuses within the private lega system, as opposed to some public prosecution
or enforcement on that Sde?

Prescott Cole:
Yes Sir. That'sfair to say. With alittle bit more for the public Sde, if you can have a more useful
definition about practicing law without alicense (to help law enforcement go after these individuals.)

There' samagic in amisdemeanor, and the Attorney Generd redlly proved it with going after one
person in afacility that did not report an incident of abuse they were required to report. The report she
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didn’t do was when a CNA, certified nurse assgtant, choked an Alzhemer’svictim. Actudly that
person was arrested and prosecuted, but the administrator didn't see that as abuse and didn’t think
about reporting it. The smple activity (misdemeanor) againgt the adminigtrator by the Attorney Generd
sent shockwaves through it (the industry). So if you can, you know, ...

State Assemblyman John Laird, 27" District:

But afollow up question. | happen to sit on the Assembly Judiciary Committee and we' rein this
unusud Stuation where of the 32 new Assemblymembersthis year only 3 are attorneys. They don’t
happen to be of my poalitica party. Soif theré' s any of uswho are first term membersthat St on the
Judiciary Committee that happen to be Democrats, none of us are attorneys. And we are grappling with
these issues. In away, 17200 and other things are prima, and they are mentioned in dmost everything.
Tdking about even utilizing or expanding 17200 is the equivdent of rasing ared flag in front of anybody
at the capitol building right now.

Prescott Cole:
| understand. Yes.

State Assemblyman Joe Simitian, Chair:

For those of you wondering what on earth we' re talking about up here, we're talking about Business
and Professions Code Section 17200, which is the body of law in Californiathet alows for the public to
address unfair competition and unfair business practices.

State Assemblyman John Laird, 27" District:

And I’'m complimented by the fact there was that correction because having not understood almost
evarything in ahearing the first year, to be able to be corrected with more detail was good. So the point
is, if one of us decided we wished to take this on, is this broad enough in its gpplication, isits need
demonstrated throughout the state, that people are going to come out of the woodwork from across
Cdiforniato speak to the need for this. Or isit realy anarrow group of advocates that have had
experience with this that understand it clearly?

And I’'m not arguing it’' s not right or not just, but in that dimate that’ s the kind of demondtration thet is
needed to push it forward. I’'m just asking in your assessment if ther€ sthe ability acrossthe sateto
make that kind of demongtration?

Prescott Cole:

| would say, if I’'m interpreting correctly what you' re saying, that if you had alaw that solidly addressed
it, would there be a floodgate of litigation? If that’s a concern, there wouldn't be.
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State Assemblyman John Laird, 27" District:

I’m asking actualy would there be a floodgate of advocacy that would open for this. Isits need
understood throughout the state in away that people come forward and say, “ Geez, | was victimized in
agmilar dtuaion,” or “1 represented somebody who was victimized in asmilar Stuation.” And, it
won't drop into the usua polarized argument.

Prescott Cole:

Yeah, it sarock that would dowly be pushed up the hill. A week ago the Cdifornia digtrict attorneys
had a conference on elder abuse and domestic violence. Law enforcement is just starting to become
aware of elder abuse issues, but it has along way to go.

And the number of civil atorneysthat could get involved are not there ether. Even if you can make the
law 0 it could be user friendly, you' re not going to get a floodgate but you are going to get enough
cases there whereby the (people engaged in this activity will redlize there are consequences. This will
serve as deterrence.) Now there' s not going to be thousands of people put in jal. Theré'll be a couple
of people, maybe. But the industry will start to see thisis the wrong practice. “We won't do this
anymore. WE |l find something seto do.”

State Assemblyman John Laird, 27" District:

Thank you, you were very helpful with the answer to the question.

Sate Assemblyman Joe Simitian, Chair:

Appreciate your passion on theissue. Let me briefly recap and go back to our panel. We heard from
Supervisor Pirie about the issue of notaries, the roles and responsbilities and perhaps the vaue of
addressing the roles and responsihilities, as well as the education of notaries. We heard from Ms.
Skezas about the importance of sentencing orders, particularly with repect to the provisons of
sentencing orders that preclude contact either with someone who' s been a victim or with some other
elder or dependent adult in awork setting, subsequent to the time the probation order expires. As|
understand it. Then we' ve heard about annuity scams and expedited reporting requirements, the burden
of proof and perhaps a shifting in the burden of proof, aswell asthe difficulty of trust mills. Let mego
back to Supervisor Pirie and Ms. Skezas and say were there comments the other panelists made that
you wanted to add to, comment on, or have questions about?

County Supervisor Ellen Pirie

One thing we had talked about, our pandist who was going to be here Terry Hancock, he'sill and isn't
here. 1 don’'t know alot about, but Sandy may. There are people who are called mandated reportersin
Cdifornia, where they’ re required to report elder abuse. And one of the things we talked about briefly
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was the possibility of having some people who see the financid transactions going on added to thislist of
mandated reporters.

Sandy Skezas.

There was a banking bill in 2000, | believe, that ultimately never made it to thefloor. | think the two
factions picked their Sdes and said it wouldn't go. | know that Marin County, and | gpologize | did
leave thisto Terry to do, but | know Marin County had put together a program to train people who
work in banks. Oregon had done something Smilar years ago and we have those materials. Now that
it'sin Marin, it appeared from the materiads they sent, that we absolutely could encourage bank
employees to be the reporting party in the circumstance that they see something awkward happening.
Maybe someone’ s being coerced, we talked about the sweetheart scams. Or someone who is perhaps
coming in for multiple sums of money in the same day or within afew days and is confused about who
they’ re giving the money to. There are many examples and | guess what we re looking for is whether
there is anyway to put some teeth in it so the banks would have some ligbility. Have some responsbility
with being held to no harm. They see everything.

State Assemblyman Joe Simitian, Chair:

Yes. We had, | thought, very helpful tesimony on this particular piece of the issue a the hearing held in
San Jose. And as your comments sugges, the palitics around adding to the list of mandatory reporters
with respect to financid abuse, has proven difficult in previous sessons. One of the things we talked
about iswho might be appropriately and helpfully identified as mandatory reporters. There was awhole
range of folksin the financid transactionsworld. The issue of notaries came up only briefly, folks who
work in title companies, banks, mortgages, and the other option that was discussed was the possibility
of indicating certain folks fell into a different category, like the permitted reporters. They would,
perhaps, not be mandated to report, but would be permitted to report with some protections from
liability because one of the arguments people make againgt being included as reportersisthey’ll bear
some lighility if they violate the confidentidity or privacy of the partiesinvolved. So, that's an area that
we will be pursuing in terms of the Committee' s discussions about legidative possihilities growing out of
the hearing. So thank you. Yes, Mr. Cole.

Prescott Cole:

I’d like to make a comment about that if | might. Since deregulation, many people don't redize that
there are individuals who are in banks in an employee setting who are actualy not what the bank
customer would think of as abank employee. They’re actualy insurance sales people. And they're
licensed to sdll insurance, under the guise of being estate-planning advisors.

They're getting access to the customers information and there are instances where an individua will get
acal a home saying, “Mr. Cole | understand your CDs just got ready to come due, why don't you
come down to the bank and we'll talk about maybe getting alittle extra. The CD you had is 2%,

there' s other kinds...” They're selling annuities. Just as the people who go door-to-door, people that
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put on the trust seminars. They'rethere. | think, it would be afight, but | think thet the Legidature might
want to consder that in the bank, at the desk, there should be some kind of disclaimer or anotification
that says, “I am alicensed insurance agent and my primary function is as an insurance agent. | am not
affiliated with the bank as a bank employee.”

State Assemblyman Joe Simitian, Chair:

Thank you. Any other comments? Ms. Skezas?

Sandy Skezas.

The bank must benefit from having them st there.

Prescott Cole:

In fact, the person you mentioned out in Marin, it’'s these bank companies who aso own insurance
companies now. Some of them. And so the money you think is gtting in Cdifornia could be in some
happy product someplace else. It' s sold, and it's sold. It s part of the annuity flow. So there' stwo
different companies. The client, the customer, should know that.

Sate Assemblyman Joe Simitian, Chair:

All right. Any other comments or questions? If not, | will say thank you. As| had expected we heard
very helpful presentations from this pand of experts. Thank you for your participation. Inaminute
we're going to take afive-minute break. Before we do that, however, a couple of announcements and
introductions.

The firgt isfor members of the public who would like to comment &t the third part of the agenda today
under public comment. | believe we have cards you can fill out. If you will raise your hand, one of our
gaff memberswill get you acard and then we' Il collect them. So just raise your hand aswe go to
break. If you think of acomment you'd like to make, when that time comes raise your hand during the
course of the hearing and we' [l smply drop off acard.

The second is by way of introduction.| do want to introduce a couple members of our staff who are
here. From my Didtrict Office, Krigtina Loquigt. If you would raise your hand so folks can spot you.
And MdissaMillsaps, if you would raise your hand so people can spot you. Thank you for your help in
pulling together today’ s event. Mr. Laird can vouch for me on this. The work we do as
Assemblymembersis only as good as the help we have from our staff. We dso have two members from
the Sdlect Committee on Elder Abuse staff here with ustoday from Sacramento. Lark Park, if you
would raise your hand, and Dena Wilson aswell. Thank you both for making the journey from
Sacramento.
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WE re going to take a five-minute break before we pull our next panelists up. 1I'd like to ask our next
pandigts to come up o we can get Sarted in ared five minutes, not a government five minutes. So the
Committee is recessed for five minutes. Again, our thanks to the pandists who participated thusfar.
We stand in recess.

Physical Abuse Pandl: Problems and Solutions

State Assemblyman Joe Simitian, Chair:

Thank you very much. We are now at the second portion of the Select Committee on Elder Abuse
hearing today in Santa Cruz, Cdifornia. The hearing, as you know, istitled Next Steps for Cdifornia.
We are about to hear from apand of experts on the issue of physical abuse, not only identification of
the problems, but we' re looking for solutions as well, as you saw with our previous pandigs.

Before | introduce them | should mention that we did have a comment from Richard Parker that he left
behind, relative to the last panel we had. He could not stay for comments at the end, but just for the
record, his comments have been received and will be considered part of the committeg’ s ddliberations.

That brings us then to our next panel. Thank you to the four pandlists who are here today. We have |
think four very well qudified folks to share their ingghts and recommendations with us. | will alow esch
of them to introduce themselves briefly so both the public and members of the Committee and their Saff
who have an opportunity to review the hearing today will have a sense of what it is that informs your
position and point of view.

Why don’t we go ahead and go in this order if we may. | think I’d like to hear from Kathleen Johnson,
to be followed by Detective Sergeant Donna Lind, to be followed by Brian Franke and findly from
Joseph Fendrick. So we can goin that order. Let me ask that we hear first from Ms. Johnson, if you'd
introduce yourself. We Il then go to Detective Sergeant Donna Lind.

K athleen Johnson:

Thank you very much Assemblyman Simitian and Assemblyman Laird for alowing us to be here and
offering the opportunity. | am Executive Director of Ombudsman Advocate, an independent nort profit
agency within the community that serves Santa Cruz and San Benito County. We house the Long-Term
Care Ombudsman Program as well as the Patients Rights Advocate Program. Prior to that, | wasthe
Long-Term Care Ombudsman Program Coordinator for both Counties for two and a haf years.

The Ombudsman has been raised earlier in the financia hearing. 1t's repongible for dl abuse
investigation thet occursin licensed fadilities. Licensed fadilities include skilled nuraing facilities,
resdential care facilities, daycare hedth facilities, as well as developmentally disabled homes. As such,
it's been talked about how best to prevent physical abuse from our local perspective, and what we're
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seeing. And Donna and | decided that we would split it between facilities and community. So | want to
speek to you specificaly about facilities, what our Ombudsmen have found, and the needs that exist.

| think it’simportant for al of usto remind ourseves what physcd abusein fact is. And, it isobvioudy
any harm physicdly that is perpetrated upon an elder or a dependent adult. Harm is an unusua kind of
term, and often people look for bruises. However, physical abuse aso includes neglect. It includes
sexud abuse, which happens for elders and dependent adults and often is not talked about as such. It
includes isolation and abandonment. All can be a part of physica abuse because each leads to some
sort of physica harm.

Within the facility setting, just locally so you' re aware, there are 41 resdentid care facilitiesin both
counties, aswdl as 14 killed nursing facilities. The Long-Term Care Ombudsman Program has
investigated 109 physica and neglect alegations in facilities between January and November of this
year. That givesyou an idea. And these, | must say, are primarily the onesthat are reported. Often they
are not reported, which is one of the problems. As was raised earlier, but needs to be restated,

especidly within facility settings.

Mandated reporters by law include physicians and al medica providers, al employees of facilities,
whatever setting that might be. Clergy isrequired to report and have access to that information
frequently. Any person who assumes the responsibility for the care or custody of an elder or dependent
adult isa mandated reporter.

When | was coming up with ideas that needed to be presented here, | have to admit thet when | started
listing problems, the problems were into the teens and obvioudy eight minutes does not dlow usto do
that. So I’ vetried to focus on those that could be addressed from the beginning. What could be done
initidly with the idea that abuse can be prevented.

Inlooking at the problems, one of the thingsis alack of importance, | fed, that is placed on the vaue of
care. And | am spesking legidatively both federal and state. The fact that studies are conducted,
reports are made, they are publicized, and unfortunately are shelved. 1t's a problem, and we have seen
numerous reports over the last Six years about the condition of skilled nursing facilities, the financia
difficulties aswell as abuse that occurs. And it's something thet is very disturbing, | think, for dl of usto
see the data collected and put on the shelf with no action to follow.

One of the things | fed would be very helpful, and maybe it isn't legidative, but the very fact that facility
lifeiskind of broken into business versus home, and from the residents’ perspective in many casesit is
their home for avery long time. The short period of time (that many stay in nurang homes) that was
discussed in the financid abuse pand istrue. Thefact isthat 1 out of every 3 of uswill spend sometime
in askilled nurang facility. And we have resdents in our facilities who have not gone there to die. They
have been living in facilitiesfor 6, 8, 14 years. Thisistheir home. And thisisaproblem that | believe
can be addressed, and | will look at thet later in terms of suggested solutions.
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It istheir home, yet it isabusiness, and thereis aredity and a perception that are not the same when
talking about resdents homes and the respongbilities of an owner and adminigtrator. There are dso
laws and regulations that are in place to protect resdents of dl long-term care facilities. Those laws and
rights, the rights they hold are in addition to the rights they carry with them into the facilities that each of
usenjoysinour lives.

However, while the laws are enacted, and specificaly talking about elder abuse, dl the requirements for
the facilities, the way to look a preventing facility abuse is certainly through education of saff. Having
the required number of saff per resdent. Again, al of these things are very good and in place, but it
ends up pitting facility owner and administrator dmost againg the resdents in that they’ re trying to meet
regulation requirements. The funding is very difficult for them. They are unable to have the staffing leve,
epecidly in our areg, as you wel know the cost of living is extremely high. Theratio of gaff to resdent
isincreasing.

Staff members, specificdly Certified Nursing Assstants, provide at least 85% of the direct careto dll
resdents. And in order for those individuas to make aliving in our community and live in our
community, they’ re working two or three jobs. Which we can al now check off the posshilities of
what's going to cause possible abuse within afacility. | know it’sawful to say, but the laws have been
enacted, the regulations have been enacted with very wdl intentions, but without recognition of dollars
and cents. And unfortunately, where it's a home environment for resdents, it's a'so a business, and it
has to equitable and acknowledged where dollars and cents are involved.

I’m not saying that we need to have more money, but perhaps looking at the way that funds are spent
going back to studies, data collection, various reports and efforts that are undertaken. Perhaps at this
point the money spent to do those reports, which we al know is somewhat costly, could now be
redirected to assigt in providing the staffing levels to make the operators fed it’s beneficia to them and
not put residents at risk because of the fact that staff is overworked, underpaid.

I"d like to talk about regulatory agencies aswell, and I'll do thisvery quickly. Abuse investigation
within afadlity is so multi-layered, which is aosolutely important to the facility and redlly of benefit to the
resdents and staff to have the multi layers. The problem, and when | say thisto people, understand by
law what is supposed to happen is where there is an dlegation of aleged or suspected abusein a
fecility, the way it is supposed to go is that the individual who is amandated reporter is to report to
ether the ombudsman or law enforcement immediately or as a soon as possible after they hear of the
event. Within two days we are to have a written report. What happens then is the Ombudsman does an
investigation. The adminigtration isto do an investigation. We cross report to the Department of Hedlth
Services or to Community Care Licensng which are actudly licensng agencies for resdentid care and
skilled nursing facilities. And we, the Ombudsman, aso cross report to the Attorney Genera’s Officein
Medi-Cd Fraud and Elder Abuse.

Multi layers, not everyone goesinto investigate, but it isal out therein the public. Thereisvery little

congstency that existsin the licensing agencies in their investigation. One evauator may come in and
look at acase and find that it's unsubstantiated. \What happens at that point is, and thisis from our
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perspective, we then call our Regiond Director, we write |etters, we send up every piece of information
and ask that it be reopened. It may be reopened. Another evauator goesin and comes up with a
deficiency or citation. So it raises the question of what isthe training, whét is the requirement and what
are evauators ingructed to do so that resdents can fed secure that they are getting the attention they
need. And o the facility owners can know the standard that is expected of them.

Congstency dways provides a sense of security to residents. It dso ensures the administrator knows
what's required by law and what standard they will be held to.

In addition to the reporting process to the Department of Health Services and Community Care
Licensing, once there has been an investigation and a regulatory agency makes their findings, the facility
isrequired to put in place a correction plan. That is, the purpose being that any regulation that was
violated is covered so it doesn't happen again. The second thing is, in the case of abuse, that that
individua will be kept safe and thet al of the resdents will not need to be fearful within the facility. The
plan of correction is submitted to the Department of Hedlth Services and they sign off oniit.

Often, and when | say often | will say 90% of the time, aplan of correction that comes from afacility is
exactly the same plan of correction they had prior to, for the same offense. When the staff person who
isbeing accused of abuseisin an adminigtrative role, for instance a director of nursing or an
adminigtrator who is unresponsive to elder abuse cases, the plan of correction contains a provision that
that individua is respongble to ensure abuse does not happen. That person isresponsible to provide in-
services on abuse to the staff. 1t's signed off by the Department of Health Services and thereis no
oversght by the Department of Hedlth Services. The response is we expect the Ombudsman Program
to be our eyes and ears. And we congtantly try to remind them, aswell as every other agency, as well
as community members, that we are not a branch of the Department of Hedth Services. That is
something that is very important. Something to look at.

Training needs to be involved. Elder abuse needs to be a part of training on every leve in the medica
profession, from physician al the way through to CNAs. It needs to be arequired course. It needsto
be required in continuing education. And it needs to be provided by those who know what it is and
what to look for, what the indicators are. The accountability of mandated reportersis essentid. Itisa
preventative act that we believe that if in fact, as was talked about before, mandated reporters who fail
to report are prosecuted regardless of what their role isin the community. That it sends a message to
the community and every facility owner, every saff person in afacility, if you don’t report, you will be
prosecuted and you will be prosecuted the fullest extent the law alows.

Sate Assemblyman Joe Simitian, Chair:

Forgive the interruption, but do you have any views about expanding alist of mandated reporters and
whether that would be appropriate?

Kathleen Johnson:
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| do, and yes| do fed that we should expand. Financia abuse redlly got me where | couldn’t say
anything, but | absolutely agree banks should be involved. | also believe that socia workers, case
managers, who are working with seniors or dependent adults should be mandated reporters.

Sate Assemblyman Joe Simitian, Chair:

Thank you.

K athleen Johnson:

Agan, my lig waslong and I know I’m running over so I'm going to make this as short as possible.
The onething | can say from our perspective, where I’ ve been and where | am now, both the federa
government and state government through the Older Americans Act and the Older Cdifornians Act
created the Long- Term Care Ombudsman Program for the specific purpose of advocating for and
protecting the rights of those resdents. And thereis no other program that exigtslike it, that is
responsible for that. It isaso the only agency that's responsible, aside from law enforcement, for al of
these invedtigations into facilities. Again, | redize that money istight. But it is aso questionable not only
to those who dedicate themsdlves to this profession, and it is a profession, but the need, the importance
and the priority, needs once again to be backed up with finances to adequately finance an Ombudsman
Program throughout the sate. A program that dlows for paid staff aswell asthe volunteerswho are
able to be trained and work within thisfidd.

Sate Assemblyman Joe Simitian, Chair:

Thank you. And to the extent you have additional comments, we can incorporate them into the record
in writing so not to worry, they will be included.

Kathleen Johnson:

One more thing?

State Assamblyman Joe Smitian, Chair:

Absolutdly.

Kathleen Johnson:

Thisisessentid, and | promise | will stop here. With the Ombudsman Program and the responsibility
that the Long- Term Care State Ombudsman is supposed to have, because there are so many
regulations that are state connected and because the purpose of the program isto act as advocate in
rights protection for resdents, | think it would go well for our Legidatureto look at removing the State
Long-Term Care Ombudsman as an administration gppointed position. And by doing o, dlow the
State Ombudsman to be independent, not under the same agency that the Department of Hedlth
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Servicesisunder. Make it totaly independent as is the Commisson on Aging. And alow the resdents
the same playing field that lawmakers and lobbyists are playing on. Let the State Long-Term
Ombudsman be an advocate for the resdents of this state.

Sate Assemblyman Joe Simitian, Chair:

Thank you for your comments. Thank you very much. If we could hear from Detective Sergeant
DonnalLind please.

Detective Sergeant Donna Lind:

Yes. | am with Scotts Valey Police Department. Detective Sergeant. I’ ve been employed with this city
for 35 years, a Peace Officer for over 25 years, and an investigator for probably 15 of those years.
And, during the course of my investigations, my work in investigations, there have been very few reports
of physicd abuse.

| would like to add one more thing. My mom was president of Project Scout which aso worked with
seniors, and often she would come to me with issues and problems, and things of that nature, and a
concern about the lack of resourcesfor elders.

Through the years, in the area of physica abuse, we see very few reports, especidly in Scotts Vdley,
and | think county-wide. And part of that | believe is because the elder person isisolated and the
perpetrator isusudly afamily member or primary caregiver. They fed asense of guilt for being aburden
on whoever’ sthe caregiver, and maybe fed that because of their inability to contribute they deserve
what happened, and there' salot of psychologica things going on. Thingsthat result in afalureto

report.

Somelivein fear of being removed from their home, and better to be in their home where they’re
comfortable, even if they are abused or neglected, than to have to be placed in anursing home, which
they’ re often threatened with. And, those people who might become aware, neighbors, friends,
athough often they’ re more isolated if there is aouse, are afraid to come forward for fear of retdiation.
They live in the neighborhood. They don’'t want to put up with a person when they assume law
enforcement will come out, you know, guns drawvn, NY PD Blue or something, and hit the house. They
envison an invetigation as very traumatic for the neighborhood, to the victim, and that their name will
be reveded. There are confidentiaity laws and procedures in investigations that law enforcement does
handle thistype of case discreetly, but | don't think people redize that.

There s often times when someone will cal and give you the hypothetical case and you redize that
they’re afraid of becoming involved. Y ou try to educate them on what can be done and the protection
they can receive. The medica profession, | think, often doesn’'t want to be involved in the court system,
and we dl know how that can be difficult. Theré salot of time involved, delays and things. Often |
think maybe it’ s that they’ re busy and not looking beyond the injury. Not taking the time to check
records for past reports. | think often the caregivers who are abusive shop for doctors so they don’t
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take the person to the same doctor. And, you know, maybe there’ s d so some lack of awareness,
athough there s been alot of effort made to educate the medica profession, particularly, about
mandated reporting laws.

So the solutions that | can see, and some of them are very difficult, is a public avareness campaign.

Firgt for the public to understand or recognize abuse. Redlize that people aren’t going to be forthcoming
with what happened. There are the fears we discussed. But if they understand and recognize some of
the indicators of abuse and procedures, and know that these concerns can be reported discreetly and
confidentidly and they know how to report, maybe more people will fed safein reporting.

Next has dready been mentioned, Kathleen said, more training in the medica profession on indicators
and recognition of abuse. All dder abuse, physicad and sexud. There's not enough training to
understand the dynamics of abuse. And, we' veimproved in, | think, child abuse, but | think children
are in schools and have more people that can be aware of abuse. But in the elder population there' s not
been that improvement. So we rely on the medica profession heavily and on caregivers, socid workers.
And as has been mentioned, | believe the bank records on financia abuse are important, I’ ve dedt with
that many times. Many times bank officials want to tell law enforcement, but they’re afraid of the
consequences or betraying confidentiaity laws. So that has definitely been aproblem. And they
sometimes, | mean, there are times when they are dso aware of not only financid but neglect and other
issuesaswell. And don’t know how to report.

We hope that people will understand victims won't be honest about their injuries. To look for the
caregiver that isdoing dl the talking, the demeanor of the injured person. Are they looking to that
caregiver that’s sanding there listening to every word they share with the doctor, before they answer?
You know. Typicaly we' retold, “Oh, they bruise easily.” And yes, older persons sometimes bruise
eadly, but when you start hearing that, you need to look alittle closer. Do the injuries match the
explanation? We so often aretold, “I fell. I'm clumsy. | lost my balance.” But there are two black eyes
or there are injuries to both sides of the body or front and back that are not consistent with afal. And,
the you know, we need to ask that the medica profession or the people of contact look beyond that
oneinjury and look for some of the indicators and look for a pattern and encourage them to report.

The other part, | can’t remember a case where someone failed to report and there was a prosecution. |
know that our court systems are overworked, but maybe if that message was sent. If someone failed to
report and there were redlly consequences and they were held accountable, word will travel through the
medica profession and the other areas that redly don’t wart to be involved. And that employees who
do report, because | have seen people who' ve been encouraged by their supervisors not to report, are
protected. All of us need to work to get that message out — thet if you fail to report, you will be
accountable.

The other end is the prosecution. In law enforcement it' stypical that al cases take quite abit of timeto
go through the court system. | know the problems financidly in staffing and things, but working with
elder victims, there are so many times I’ ve seen cases that are so drug out. In one case, before we were
alowed to videotape, they brought the whole jury, and we dl went to this lady’ s mobile home. Well, the

79



time it took to go to court, dementia had set in, she didn't recall the specifics. But think of her bedroom.
Her being in bed and afull jury and the attorneys and the law enforcement dl there. The stress she must
have fet. And that case waslogt.

Now we can videotape, and that’ s been a tremendous toal, but you still want to see that victim see that
justice. And the delays and the things that happen make these cases even more difficult to prosecute
than other cases because there are so few people that can speak for them (the elder). And | guess those
aremy main issues.

State Assemblyman Joe Smitian, Chair:

Thank you very much. That brings usto our next pandist which is Brian Frankd. Mr. Frankd,
welcome and thank you for being with us today.

Brian Frankd:

Thank you. My colleague Joseph Fendrick and | will each be interacting with each other when giving the
presentation so we may switch back and forth for our alotted time, our combined alotted time.

State Assemblyman Joe Simitian, Chair:

Happy to accommodate the presentation and any way you fed is most effective.

Joeseph Fendrick:

He' s Frick; I'm Frack.

State Assemblyman Joe Simitian, Chair:

We'll be the judge of that gentlemen.

Brian Frankd!:

Okay. Let mefirg introduce mysdf. My nameisBrian Frankd. I'm a Supervisng Deputy Attorney
Generd. | supervise the legd staff in the Elder Abuse Prosecution Unit within the Attorney Generd’s
Office. And that Unit is housed within the Bureau of Medi-Ca Fraud and Elder Abuse.

Joseph Fendrick:

My nameis Joseph Fendrick, I'm a Specid agent supervisor with the Bureau of Medi-Cal Fraud and
Elder Abuse. | supervise ateam of agents that are assgned to the facility enforcement team, which has
datewide jurisdiction. It is one prong of the four-pronged gpproach that our Bureau hasin investigating
and prosecuting crimes againgt the elderly and dependent adults here in the state of Cdifornia
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State Assemblyman John Laird, 27th District:

And Mr. Fendrick, where did you go to college?

Joseph Fendrick:

| graduated from the University of Cdifornia here in Santa Cruz.

State Assemblyman John Laird, 27th District:

Just checking.

Joseph Fendrick:

If I may,...

State Assemblyman Joe Simitian, Chair:

WEe re going to ask the Sergeant if she can cite for shamdessnessin just aminute. ..just SO we're clear
about this. Go ahead Mr. Fendrick.

Joseph Fendrick:

| have one other comment. There are severa people here in the audience, important people in my life.
My mom and dad, my mother and father-in-law and my brother are here. | would not have had the
privilege of dtting this chair today without their love and support, so thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much and welcome. Thank you for being with us. Go right ahead with your
presentation.

Brian Frankd:

| would like to thank the Committee for taking the time to address this important issue, and thank you
for the pandigts and the people in the audience for taking time to be here. I'd like to date that
throughout our presentation we will be making various proposals and some of them may be our own
persond opinions, some of them we ve heard from opponents, people in the nursing home industry,
various sources. So | don't take credit for dl of them, and some of them may not have been passed up
the chain of command with the Department of Justice/Attorney Generd’s Office. But we wanted to
communicate these ideas to you because we fed that it’simportant. It's our duty to let you decide what
you want to follow up on.
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State Assemblyman Joe Simitian, Chair:

Thank you. Understood and appreciated.
Brian Frankd!:

Firdt, we' re going to briefly address what our Office does so you understand the perspective that we
bring to the table here, and then we' Il get into the problems and solutions. Our authority over elder
abuse cases isin hedthcare facilities which receive Medi-Ca funding. It does't matter whether the
victim himsdf or hersdf isaMedi-Cd beneficiary, aslong asthat victim iswithin afacility that receives
Medi- Cd funding for any reason.

We aso have authority over board and care facilities, which are known in Cdifornia as resdentid care
fadlitiesfor the elderly. Those are homesin which there are two or more unrelated adults receiving
ether nursing services or asubstantia amount of persond care services to assst in the activities of daily
living, such as bathing, eating, getting dressed, things like thet.

I’m going to let Joe take over and talk about our organization alittle bit.

Joseph Fendrick:

If I can go back to the four-pronged approach, there are several different areas of focus within the
Department of Jugtice, within our Bureau. The firg isthe violent crimes unit. There are agents assgned
to investigate alegations of individua incidents such as have been mentioned earlier today. Crimes
againg ederly or dependent adults within skilled nursing facilities, where we' re talking about an isolated
incident, where there might be sexud assault, a battery, or any other incident where we have a defined
specific individua, maybe one or two, just depends on the case, suspects. Those cases are investigated
and prosecuted not only by our Bureau, but we work in conjunction with locd law enforcement
agencies, with theloca DA’ s offices throughout the state. There are many of our cases that we actudly
refer and are prosecuted by the local DA’ s office.

The Facility Enforcement Team, which isaTeam that | supervise, looks at the broader picture. We look
a investigating the alegations of neglect or substandard care within companies or corporations who
own and operate numerous skilled nursing facilities throughout the state. There, the investigations can
culminate in either civil and/or crimina actions taken againgt the company or corporation.

It isin these instances where the 17200 type of filings have been, | think, somewhat successful. In that
particular Busness and Professon Code it has the prohibitive, the injunctive relief segment of thet civil
filing. It has an effect of dmost putting a company or corporation somewhat on probeation because there
isthe prohibitive aspect of what they should not be doing, not violating any laws, or the regulations that
they should have been complying with to begin with. And there is an affirmative portion of the injunction,
which by court order mandates them to provide additiond training, put additiona funds, as Kathleen
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Johnson was taking about, the dollars and cents of running a business, hopefully putting that towards
where it makes a Sgnificant difference in the every day life of the resdentsin the facilities.

The third prong is Operation Guardian. It is a program started by the Department of Justice a couple of
years ago, in 1999. Operation Guardian is a multi-agency task force, which does surprise inspections
that are much more focused, and are alittle bit more random, than what the locdl licensing and
certification agency does on an annud or semi-annua bass. Their god isto go into facilities and
hopefully identify potentia violations or areas where the facility needsto be doing a better job, if they
haven't been made aware of a particular Stuation by a nurse evauator, by the ombudsman, or someone
esewho isin the facility as an advocate or as the oversght agency. Operation Guardian does that and
works with the facility owners and the director of nursing and administrators to hopefully correct those
gtuations.

The fourth prong goes back to the financid abuse pand. Thefirg pand. We do have investigative
auditors and agents who, within our Bureau, look at and investigate crimes that dedl with dlegations of
financid abuse againg the elderly. And in dl of those we do try to incorporate a continued commitment
to work with local law enforcement aswell as the ombudsman, licenang and certification and locd law
enforcement agencies.

State Assemblyman Joe Simitian, Chair:

| gpologize. The second prong, your shorthand for that was?

Joseph Fendrick:

Facility enforcement team. If you want the acronym, it's known asthe FET team.

State Assemblyman Joe Simitian, Chair:

Cleverly enough. And the fourth prong, again the shorthand for thet is?

Joseph Fendrick:

Actudly it's just consdered the Financia Abuse Section of the Elder Abuse Prosecution Unit. Within
our Bureau there' s Medi-Cd Fraud which investigates crimes potentialy committed by providers of
Medi-Cd. Then there' sthe Elder Abuse Section.

State Assemblyman Joe Simitian, Chair:

Thank you.

Brian Frankd:
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One of the problems that we wanted to mention which has dready been mentioned is the increased
number of cases generdly speaking, which we dl know exigts, and the unknown cases, the lack of
reporting that exists. And Joe do you want to address that first and then I’ll get into the actud lack of

reporting.

Joseph Fendrick:

Sure. Although Kathleen spoke about the many studies that are made and then shelved, there are
datistics out there I’'m going to quote from just briefly. And one of them comes from, there are severd
studies, one of which concludes there are nearly 200,000 Cdifornians ayear that are victims of elder
abuse. Our Agency done, not including what other loca law enforcement agencies receive, we
received over 1800 referras of sugpected dlegations of abuse againgt ederly and dependent adullts.
Within the last four years our Bureau has doubled in size. In doubling that Size, dthough it sounds gredt,
whichit is, please don’'t get me wrong, we have 24 agents for the entire Sate, Six investigative auditors
and five atorneys, and we have afew more tha are being assgned to specificdly investigate and
prosecute these cases.

Soif | can make, | think everyone is aware of the financid crissthis date isin today, we as
representatives from our Bureau need to put forward thet if there isaway to preserve the positions that
we have, keep what we have, it isimportant. If thereisaway to increaseit, I'm not sureif that's
possble. If itis, that is certainly an areawhere it should be explored even in afisca criss. Smply
because of the impact our cases have on peopl€e sindividud lives within the skilled nuraing facilities, and
in society asawhole.

Brian Frankd:

One of the things that we re trying to do to increase awvareness of eder abuse is the media campaign.

Y ou see examples of it with the posters I’ m glad to see on the back wall here which the Department of
Jugtice was involved in developing. That's athree-year program that started up thislast year. We dso
have the Citizen’s Guide here. We have copies on the sde there for ditribution, looks like this. There's
a Citizen' s Guide to Preventing and Reporting Elder Abuse, and | believe we dso have some Spanish
copies here dso. WEe ve done that in conjunction with AARP.

So we're trying to get the word out and | think it’simportant. That'swhat I’ ve been hearing here dl
afternoon. That it’s important to make people aware of what is elder abuse, to identify it and aso to
report it, and that’s something | want to focus on now.

DQOJis mandated by satute to provide training materids to long-term care facilities and we have done
that within the past year, videotape and some hard copies of materids to educate staff in nursing homes
and other facilities as to what is abuse and when to report it.

Regarding the prosecution of mandated reporters who don’t comply with the law, Prescott Cole
mentioned a case that’ s being prosecuted by the Attorney Generd’ s Office, I'm the prosecutor on that
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case and it’s up on gpped now. WEe re hoping the Court of Apped will issue a published decison that
will provide guidance to both prosecutors and mandated reporters in the nursing home industry and
other mandated reporters, so we know when exactly mandated reporters should make those reports.

Some of the solutions I’ d like to see having worked on this issue of mandated reporting isthat the
statute that deals with mandated reporting, and the main statute is Welfare and Ingtitutions Code 15630,
makesit acrime not to comply with the mandated reporting laws. 1t dso satesin that law that
something to the effect that a supervisor or employer shal not impede or prohibit one of their staff
people from making a mandated report.

And yet, that Statute does not make that a crime. To impede or prohibit the reporting. So you could
have a supervisor, adirector of nursing or administrator of a nursng home who directly or indirectly is
stopping the staff people from making reports. For instance, they may tell the staff people, “ Do not
report directly to the outside agency.” They’ re supposed to report to the ombudsman or local law
enforcement. The administrator may say, “I’ll take care of reporting it.” The administrator may be
acting as a screen or filter and not reporting things out, because if that abuse were known the nuraing
home may get hit with adeficiency or citation by the Department of Hedlth Services.

Sate Assemblyman Joe Simitian, Chair:

As| understand your comment, the Code section states a prohibition against impeding or preventing,
but effectively provides no remedy or means for enforcement of the language, is that correct?

Brian Frankd:

Correct. The subsection that imposes the actud criminal sentence refers to not reporting in compliance
with that statute but it does not make it a crime to impede or prohibit the reporting. So that’s something
I"d like to see changed.

Also, there are some laws that have a satute of limitations or deadline for when acrimina complaint can
be filed. And certain crimes begin that time period to file after discovery of the crime. By the nature of
the crime, thistype of crimeis hidden. Like financid fraud would be a good example. In cases where
(knowledge of) the crime doesn’t necessarily start on the date the crime was committed, I'd like to see
the statute of limitation change to account for the lack of reporting. Because by the very nature of the
crime, the law enforcement needs to know about it to file charges, but may not know until too late. So
I’d like to apply the date of discovery to the Satute of limitations that applies to the prosecutions for
mandated reporting.

Another problem that I'd like to address, and | see this as a huge problem that has a great impact on at
least the nuraing home industry thet | dedl primarily with, isthe lack of saffing. Thereis arequirement
imposed on nursing homes that each day there has to be an average of at least 3.2 hours of nuraing staff
care provided per patient per day. One of the issues that needs to be looked at is what is adequate
gaffing, and is 3.2 adequate? Should there be more nursing staffing supplied for the patients. Some
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other states have less gaffing, have lower requirements, but many advocates say that higher
requirements are necessary to provide the qudity of care that should be provided.

Inalot of vists we ve done to nursng homes, the nursing homes are not complying with the saffing
requirement. Thisis something my office is going to look into through the use of, for instance the use of
17200 actions, trying to get injunctive rief to make the nursing home comply with that staffing
requirement.

I’ve seen many reports, and the experts seem to be dl in agreement that the amount of staffing hasa
direct impact on the quality of care being provided, and that makes sense. Obvioudly if there are not
enough gaff to go around to take care of dl the patientsin the nursaing home, if somebody who'slad up
in bed and can't take care of himsdf, they ring the cal bell, if they don't have saff people coming to
help them to get them water or to help them feed, or to help them to the bathroom, that’ s a problem. So
that isavery big issue and | think my perspectiveisif you focus on the saffing issue, asasdereault, a
lot of the qudlity of careissueswill fal into place. So that seems to be something that’ s an important
issueto focus on.

Maybe some incentives that can be done to have the industry meet that standard of the 3.2, the present
nurang staff ratio, maybe reductions in insurance premiums. (If more staff is available to take care of
resdents, the quality of care being provided to resdents will be better. Therefore, less complaints and
insurance cdlams will be filed and the amounts of settlements paid under insurance policies will decrease.
Thus, insurance companies should offer atiered level of reductions in the insurance premiums being paid
by skilled nursing facilities as the facilities provide more and more staff over and above

the bare minimum of 3.2 nursing hours per patient per day. If the facilities provide more saffing, the
fecilities will benefit from reduced premiums, the insurance companies will benefit from lessdams being
paid out, and the resdents will benefit from better care being provided.)

By the way, some of thethings I’ ll mention may not be directly in the hands of the Legidature, but (my
god is) to bring to the forefront things that can be done.

State Assemblyman Joe Simitian, Chair:

There svery little we don’t think we' re in charge of. So it’s okay, go right ahead.
Brian Frankd!:

Sometimes we have an influence on what can be done with other organizations. Tax incentives possibly.
Subsdized training. A lot of what | hear from the nursing home indudtry isthat they keep on advertisng,
well this seemsto be true, they keep on advertising for saff and there are not enough staff to go around
tofill al the pogtions. In fact, one | think it was an adminisirator, mentioned to me a few weeks ago that
they did areference check and this prospective employee had bad references from a prior nursing
home, but they hired the person anyway because they needed somebodly to fill the postion. They had
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to have the staff. So we need better qudified staff. So maybe scholarships or grants or low interest
loans to peoplefilling positions as Certified Nurang Ass stants and people working in nursng homes.
Get more people and better-qudified people into the homes.

Joseph Fendrick:

If I could just add a quick comment. | think it'simportant to see if thereisthat dud administration of the
nursing standard instead of the approach being penaizing by deficiency or citation those fadilities thet
don't meet that gandard. Offer them incentives for meeting the sandard. Just like Kathleen said earlier;
it sadallars and cents game. If it becomes beneficid, and I'm not sure what the magica answer to this
is. But if the gpproach isto offer incentives to the companies, to the corporations, to meet the standard,
they have this other incentive that benefits their company more and more. The better they can provide,
or the more they can provide more qudified saff to give the care to the resdents. | think that’s certainly
what the approach isin many different indudtries, and | think it's something that should be considered.
Because certainly the work that they do isincredible, especidly in the respongibility that comes with the
work that they do. It is so important. It needsto be looked at.

Brian Frankd:

One ideathat was proposed to me was that if you know how restaurants have a notice posted with the
letter A or B showing their rating for hedth. Somebody suggested that smilar ratings can be used and
posted in the lobbies of nursing homes. So for instance, somebody suggested that be done for the
generd leve of qudity of care being provided. Somebody suggested there' s a notice posted saying the
3.2 nurang Staff ratio isrequired and here' s what the actua ratio is, you know, 2.8, 3.1, whatever. So
that people coming into the facility thinking about whether to place their loved ones there will know
whether the facility is supplying the required level of gaff there.

State Assamblyman Joe Smitian, Chair:

| just want to apologize, | didn’t mean to chuckle at the suggestion, but | was the author of the proposal
to require what' s known as placarding at restaurants when | was a Santa Clara County Supervisor. So
it brought back memories of some rigorous debates on the subject. Ultimately we ended up going with
online posting of hedth ingpections. 1t was't my first choice, but it was better than nothing at dl.
That's another possibility aswell. Thank you, keep going.

Joseph Fendrick:

| mentioned earlier, I'm kind of throwing different thingsin out of order, but asthey come up, | think it's
important to include them. Asfar astheincrease in our affing, at the Bureau. For the limited numbers
of agents and auditors and attorneys that we have working these cases, we have shown within the last
four yearsthat it has an affect, not only in theindividua cases that were filed and what that says within
the industry, but the larger cases, the larger corporate cases. They do send a message, a clear message,
| think. That law enforcement and the other agencies that we work with, because none of these cases
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are donein avacuum, are redly paying attention to what type of care, what the sandard of careisthat
is being provided in the different facilities throughout the Sate.

Thereisaprogram from the Governor’s Office of Crimina Justice Planning. If there s any way the
Committee can make sure that grants for vertica prosecution units to prosecute elder abuse cases can
be maintained, if that is possible or supplemented somehow. Because | know some local agencies
unfortunately have logt some of their programs, some of their funding for investigating and prosecuting
thistype of case.

Brian Frankd:

And those are grants given to digtrict attorney’ s offices for prosecuting elder abuse. One of the things |
want to point out, for our Office, for the Bureau of Medi-Ca Fraud and Elder Abuse, our funding is
25% from the gate' s General Fund and 75% from the federal government, so for every 25 cents that
the gate chipsin, the federd government chipsin 75 cents.

State Assemblyman John Laird, 27" District:

And that's in adirect matching ratio?
Brian Frankd!:

Yes. Soit’savery good bargain. You get alot of bang for your buck, the money put into our Office.
I’d like to just mention in rapid fire in the time | have | eft, some various proposas. They don't fal within
any particular category, but | want to get them out on the table for you.

One of the things thet makes prosecutions difficult is when the ombudsman is restricted from disclosing
confidentia information. Of course federd law prohibits disclosing information unless they have the
consent of the patient or by other means that may be available by court order. But to the extent that
pressure can be put on the federal government to change that, to make an exception for reporting to law
enforcement or if necessary redtricting such disclosure to law enforcement if there’sa serious risk of
injury involved. But there has to be some way to get around that.

State Assemblyman Joe Simitian, Chair:

Isthe federa prohibition statutory or regulatory?
Brian Frankd!:
Statutory.

Sae Assemblyman Joe Smitian, Chair
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Thank you.

Joseph Fendrick:

And that certainly has become somewhat problematic. I’ ve heard that from severd different attorneys
and agents and even ombudsmen in different areas. In the different statewide training that our Bureau
has done in the last four years, people have come in and certainly it is an issue that has been brought up
on many different occasions.

Brian Frankd!:

Somebody has suggested that in Pend Code 368, one of the requirementsis that the victim is an elder.
And we have to prove that the defendant knew that the victim was an elder. People have suggested
meaking that a trict liability requirement, sort of statutory rape where it doesn't matter what the
defendant thought about the age.

Sate Assemblyman Joe Simitian, Chair:

Would it help if there was a middle ground that was *“known or should have known”, if we couldn’t get
to adrict ligbility?

Brian Frankd:

Obvioudy anything that would help go down that path would help prosecutions. Maybe arebuttable
presumption.

Another suggestion. Right now background checks for crimind histories are done on applicants for jobs
in nursng homes. The dtate' s database is accessed and | think there should be a requirement that the
FBI crimina database is accessed for crimind histories. Somebody may have been living in another
gtate and have a crimina record and it may not show up on the state background check.

State Assemblyman Joe Simitian, Chair:

What would the cost implications of that be?
Brian Frankd!:
| don’'t know what the cost would be to access the FBI records. Do you have any idea?

Joseph Fendrick:

Y ou know, | don’'t. We could certainly look into it, seeif there' s an areawithin our Bureau or within the
date system to find out if we could put a dollar amount on it.
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State Assemblyman Joe Simitian, Chair:

Welll follow up with you, thank you.
Brian Frankd!:

Okay. A registry of convicted elder abusers, just like the registry of sex offenders under Penal Code
290, so that people, both facilities and employers, can check to seeif there have been convictions or
people in the community who are hiring people to have somebody to come into their home to take care
of an elderly person or dependent adult. Thisis so we know the person’s background if there have been
convictions. Also, even if not convictions, if there' s been disciplinary action against somebody.

The medica board has awebste that lists disciplinary actions againgt doctors, if | remember correctly,
and the gtate bar aso publishing disciplinary actions againgt atorneysin the sate bar journal. So | think
it would be possible for some type of communication to the public about disciplinary actions taken
againg gaff working in nurang homes, so facilities and people in the public will know whet they're
getting. | think those are the most important things | wanted to convey to you. Thank you very much.

State Assemblyman Joe Simitian, Chair:

Mr. Fendrick, anything else?

Joeseph Fendrick:

The only other suggestion | would like to make to the Committee isin compaosition of the panel today.
And | don’t know if you plan on incorporating people from within the professon — the nurses, the
directors of nurses, the people who run the businesses, the administrators to aso provide you input asto
where they see possible solutions, S0 you have their perspective aswell. So it’snot just the outside
looking in, but it'sthe ingde looking out. | think that would be very important for the Committee to hear
asawhole. Becauseif | can bring it back again, it isadollars and centsissue. That's how they’re
running it, and | know they’ re under quite a bit of, you know, their own responsibilities, obvioudy in
making sure that it stays open, that the facilities stay open.

Thank you very much for your time, and if | could make one more comment to the public. ThisGuideis
avery comprehensive source of information that can be used in making your decision as to whether or
not and where aloved one would be placed if they need to be placed in a skilled nuraing facility.

There sinformation that identifies websites. Please help yoursalf to copies because we brought them for
everyoneto have. Thank you.

Sate Assemblyman Joe Simitian, Chair:
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Thank you very much. Are there comments that pandlists have made that prompted thoughts by other
pandists. We re alittle behind schedule, so if we could keep them brief. That would be helpful, but |
don’'t want to cut them off. Sergeant Lind?

Detective Sergeant Donna Lind:

I’m not sure if 1 mentioned in prosecution of elder abuse, specidized training for investigators and
prosecutors in recognizing, understanding the psychology of dementia. They’re adifferent type of case
to work. And, the importance of that. And | too agree with prohibiting persons that are convicted of
any elder abuse associated or related offense. Not just 368. I ve seen cases where someone' s been
convicted and then | had a case where he showed up in another senior mobile home park living with an
elder person who would not believe there was any risk. And, it was very difficult to help her. If that
had been a condition when he was convicted, it would' ve been a greet tool to protect future victims.

Sate Assemblyman Joe Simitian, Chair:

Others?

K athleen Johnson:

I"d just like to comment, they did such agreet job, but it caused me to think, when we talked about the
question of there being some kind of penaty or something associated with preventing or inhibiting or
impeding reporting. To takeit astep further, I'd like to see what could happen in terms of the same
kind of thing occurring when thereisintimidation, threats or fear coming within afacility towards a
resdent. And staff aswell, for fear of retdiation should they report.

The second, the only other thing is that when dedling with abuse in fadilities, often it’s an unknown
perpetrator. Thisis something you guys made methink about. And even if there' s aknown perpetrator,
you may not find it out. 1I’m not sure exactly how to work it, how to do it or if it existsin the law. But
when there' s a pattern or when occurrences occur within a facility, where more than one abuse report
that occurs, there needs to be a higher sandard, or at least someone who can be held accountable and
be under the law to answer to that, both civilly and criminadly, and regulatorily | guess.

State Assemblyman Joe Simitian, Chair:

Thank you. Mr. Laird, comments or questions a this moment?

State Assemblyman John Laird, 27" District:

| have acomment. | think they’re finished, and | gpologize because | will have to leave just alittle bit
into the public comment section. Since I’ ve been admonished by the Chair dready for being shameless,
I’m going to do it again.
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Sate Assemblyman Joe Simitian, Chair:

Y ou were being complimented, not admonished.

State Assemblyman John Laird, 27" District:

And that iswe ve been carefully, during this entire hearing, dancing around the key issue, and the key
issue is the state budget. And | thought that | just wanted to make the point for everybody that's here,
aswel asthe pandligts, that the state budget is an dder abuse issue. Our ability to ded with thisis going
to depend on anumber of things that are related to it.

Mr. Fendrick talked about increased enforcement and the desire for that, and positions. That’s going to
be directly related to our ability to fund the state budget. Mr. Frankd talked about adequate staffing,
and while adequate gaffing at skilled nurang facilities might well be an issue of a private fadility, if there
are any Medi-Ca beds there, then that will be something that reverberates back around to Medi-Cd
and the ability of Medi-Cal to fund that. And if we do have an increased ratio and it somehow leads to
increased costs being passed on to Medi-Cd, that may well occur at atime there' s a retrenchment of
Medi-Ca causing people to be pushed out of the system.

And | know earlier in the first pandl, we had a discussion of Medi-Ca and we had discussion of Adult
Protective Services positions being cut be roughly 40%. And al of these are before there is the problem
of a$14 billion deficit at the ate being addressed. And the $14 billion, if it's addressed in cuts, is going
to be absolutely catastrophic to our ability to ded with thisissue.

Thislast week we had big discussions at the Sate level about abond and a potential spending cap. That
spending cap is very relevant to each one of these problems. It'saproposd that, at least the two of us
gtting here did not support, that came in front of the Legidature and would have required that we make
the $14 hillion of cuts and then lock that in as the Sate’ s pending leve, only to be increased by a factor
of population. There' s dready been a5% Medi-Cal cut in July and the Governor has proposed a 10%
Medi-Ca cut now. And even if we adopted that as part of the Governor’s proposds, we still have $10-
12 hillion of cutsto go. And then there'sa proposd to lock that spending leve in so that you lock the
gpending leved in at the most cataclysmic economic downturn since the Great Depression and are not
alowed to come back when the times are better.

And so | think that even though we really want to focus on the issues of elder abuse, we cannot
separate them from this discussion of the budget. And | think one of the very important things that’s
happened just in the last few days, when we had the Santa Cruz City Legidative meeting two days ago,
which was focused on the vehicle license fee and the ability of the city and county to do its basic
sarvices. There were many representatives from the community and people representing people that are
developmentdly disabled. We shouldn’t have to make achoice. Everybody isin thistogether andit’s
timeto tell the story about what happensin every level of government and public services, soit is not
this facdless thing or cliché about bloat.
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It' safundamenta decision about whether we will be able to protect our elders from abuse, abuse that’s
been so vividly described in this hearing. And o just for that moment, | want to aert everybody to that.

It srelated to everything we' ve been talking about, and | redlly hope that there will be advocacy related
toit.

And | aso, when | spoke to the executive directors of agenciesthat are in the human care dliance, |
indicated in your advocacy you should be pulled out of the room summarily if you use the words
service, funding, program, or cuts, to describe thisstory. | think just describing what happened in some
of these specific instances, and what's at stakeis our ability to protect people in those instances, is the
gtory, not the interna workings of bureaucracy or funding. So | just encourage everybody to take that
to the next level in these discussions because it’ s redly going to determine our ability to act on the
recommendations and the ideas that come out of these hearings.

Public Comment

State Assemblyman Joe Smitian, Chair:

Thank you Mr. Laird. Well said. | think apart from the concerns that have been expressed by dl the
folks who have spoken today, the vaue of these discussions has been that you have helped to put a
human face quite frankly, on an issue that is too often pushed to the sde. We have found thet to be an
unanticipated benefit of holding the hearings thus far, and | expect as we hold additiond hearingsin
other parts of the state that will continue to be the case.

What I'd liketo do | think at this point, adight change in the schedule. | think what we'll doiswell
thank our pandigts, let them step away from the dais. Rather than take the scheduled 10-minute breek, |
think people have been very patient, many of them waiting to speak, so I'd like to skip the bresk. | see
some nodding heads like that might be agood idea. That will also dlow Mr. Laird to Say alittle bit
longer.

If we have your card here for comments, then we will cdl you in the order in which the cards were
collected. And we have two places where you may spesk from.

Again my thanks to the pandligts, I’'m going to let them stand and make their way back to the chamber.
I”’m going to take the cards in the order which we have them. And Bill, have you filled out acard? If |
may ask, do we have one of these cards from you yet? If | could ask my staff, Ms. Millsgps, who'sin
the back, is going to come give you a card to fill out SO we can get you into the rotation here. And there
is both a microphone here at the center of the chamber, but aso a microphone that someone who is
segted can use when the time comes.

If I can ask you to hold off Sir until we get to your card, we ve got Ms. Millsapps who's coming right

thisway and she will get you into our queue. We re afull service operation, we'll find you a pen and
pencil aswedl. Budget Stuation hasn't gotten quite that dire.
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Could | ask Clay Kempf to come up to the microphone to be heard, to be followed by Sdney
Chapman, to be followed by David Bockman.

If you could get yoursdlf ready that will help move us dong more quickly. We re going to try, this
wouldn't work with legidators, but we re working with a group of community folkswho | think will
understand respect this, we' re going to use the honor system on time. We re going to ask you to be as
brief and concise as you can rather than have the little lights, bells or buzzers go off while you're trying
to talk. But given the number of folkswho'd like to speak and the time we have l€ft, if you can be
concise it would be very much gppreciated and helpful.

Wecome Mr. Kempf. Thank you for being here.
Clay Kempf:

Thank you. My, I'm herein the role of being the Executive Director of the Senior Council which isthe
Area Agency on Aging in Santa Cruz and San Benito Counties, so some of my comments come from
that experience. Firg of dl | just want to thank both Assemblymen for holding this hearing. | think it's
redlly important and it's wonderful we have this opportunity. The pandists did a greet job, so thanksto
al of you. When we talk about this whole issue of addressing senior needs we redly think about
edtablishing a continuum of care so that individuals can live as independently and as effectively, for lack
of abetter word, as possible. | think that should apply to elder abuse aswell. That we redly need to
look at a continuum of elder abuse prevention and elder abuser treatment, for lack of a better word, on
how to respond to it.

Sowith that in mind, | think legidatively one thing that could be looked a would be cregting in the
Legidature a new mandate, something that is done in Santa Cruz County and done in some other
regions around the state but not in dl. That isto create a FAST team, aMDT (multi-disciplineteam) in
which individuas from different backgrounds come together to address issues of elder abuse. And the
reason thisisimportant isit’s often redly hard to prosecute elder abuse successfully. Seniors, especidly
seniors with dementia, make lousy witnesses, especidly if their abuser isafamily member. What's
going on will often disgppear once a senior gets on the sand when they' re testifying againgt a grandchild
or something of that nature. So the MDT is often away that red solutions short of prosecution can be
solved.

Soit'sredly wonderful that Santa Cruz hasthat. It's essentid in terms of having an MDT, in terms of
designating who participates. | might not be the best person to say who those players shoud be, but at
aminimum we need folks from Adult Protective Services, from locd law enforcement, and from the
digtrict attorneys office, as well as someone from ombudsman or socid services. What we're seeingin
some other regionsisthat MDTs are losing effectiveness because the didtrict attorney’ s office, for
example, does not send a representative, so that hole just continues to grow. They have adoat, but the
participation is hit and miss. So some sort of legidative action to address that would redlly be hepful.
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| think public education is essentid. Just looking around the room, it’ s alittle disgppointing to see
there sredly not alot of public eected officids here. 1 know Ms. Pirie was on the panel, Bob Leeis
with the Didtrict Attorney’ s Office here and it's much to their credit, but | think if therewas ssmilar
hearing about child abuse for example, this room would be packed with public officids. And that isn’t
necessarily to say public officids are doing abad job about being here, we couldn’'t say that. But | think
the whole issue of raisng awareness about elder abuse and the importance of it, and the vaue of elders
is something we're all missing. So we need to congtantly promote elder abuse awareness and somehow
make that a more important issue.

And then lastly, | would promote that we should mandate continued educeation for law enforcement and
the didrict attorneys regarding thisissue. We need to have continua workshops for dl law officids, not
just the sheriff’ s office, but dl law enforcement within ajurisdiction to make sure they are aware of these
issues and how to treat them.

| agree with the comments about making financid ingtitutions mandated reporters. That's essentia. And
| dso want to throw in something about the budget situation, and we need to do real math here. With
seniors and the population of individuals 85 and older, they're the fastest growing population in the

date. Hat funding doesn't get it done. If that population is growing the fastest and funding isflat, thet
means that population isthe one that’s being defunded the fastest. So | think that’sared chdlengeto
look at. We need to look a dollars, dollars to number of people, not just dollars asin $2 million sounds
good to address the issue.

Sate Assemblyman Joe Simitian, Chair:

Thank you for your comments. And that takesusto, Sir if | could ask you to just hang on, grab a seat
right there in front if you could, so you're not hovering. And what I’'m going to do is, I’'m going to teke
Sydney Chapman, followed by David Bockman, and then I’m going to get to you Sir. If we could just
get you to take a seet right there, that would be helpful. Sidney Chapman is no longer with us. Okay,
but we have a very thoughtful comment on the back that has been written down, to be followed by
David Bockman.

David Bockman:

Some comments regarding the comments made by Prescott Cole. Excuse me. | was unaware of these
living trust seminars. | haven't goneto any of them, but it ssemslike there s very little regulaion of this
field and maybe there needs to be some. These people who run these seminars they’ re gpparently
unregulated according to the comments made by Mr. Cole. So | think you might look into that Situation.

On the other hand, the people that are coming in here to get these living trusts, my mother died ina
nursing home and she was a renter, didn’t own an automobile. She started with $30,000 and gradudly it
dissppeared after staying along time in the nursing home. She ended up dying there, actudly dying in
Dominican Hospital here. So she had Medi-Cd at the end of her life. So, she didn’t have ahometo
give way to relatives. But some of these other people that do have these homes and have automobiles
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and so on, and maybe have $500,000. They seem to have agod going into these living trusts,
according to him of getting around the system so they can get on Medi-Cal. It reminded me of people
who find ways of paying no income tax when they’ re making amillion dollars ayear or the Enrons.

And it ssemslike there s alittle bit of dishonesty on both sdes. And | think given the budget herein
Cdifornia, | don't think it’sright for people to try to work the system so they can get on Medi-Ca more
rapidly by putting their money off into some tax shelter. So | think there needs to be regulation of that
sort of thing, so some regulation of these financid planners or estate planners, more so than there is
now. Moretraining perhaps, and | think that would help quite abit. Thank you.

Sate Assemblyman Joe Simitian, Chair:

Thank you very much for your comments. | gpologize, | can't quite read the last name. Isit Mr. ...?
Bill Eke:
It'sspelled E-K-E.

Sate Assemblyman Joe Simitian, Chair:

Eke. Bill Eke, please come to the microphone.
Bill Eke:
Let me cry on your shoulder, I'm glad | came today.

Sate Assemblyman Joe Simitian, Chair:

Thank you.
Bill Eke:

I’ ve been broken hearted for two years. | took care of my mother for over 20 years after my dad died.
She eventuadly wound up in awhedlchair, but her doctor demanded that she go into a nursing home.
That was the worst thing that ever happened to her. But | decided, well if he's her doctor. So, | did put
her in anursing home. But, the charges were $5,000 amonth. | was down there every day to be of
assistance to my mother. They were not doing their work. She wasn't even being fed. So when I'd go
to the place where there might be some food served and take it to her room, which was dways a mess,
they were doing no work. It hurt me when | was down there.

Sate Assemblyman Joe Simitian, Chair:
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Pleaseif | could ask you to face this way and address your comments to the Committee and the
camera, that would be helpful.

Bill Eke

All right. Wéll, there are people here who know me and who might have even met my mother. But you
know, | would try to be of assstance to her, during the middle of the day when people would comein
for socid activitiesand | would help out with those things. | was dway's getting compliments to help with
any socid activities. But like | was saying, they weren't even feeding her. And o if | went to get food to
help feed her, or even clean her room, | was accused of seding it for mysdlf. That hurt. So | beganto
think, no I've just got to get her out of here.

So the adminigtrators they weren't doing their work, and you know what they said to me? I'm not a
young man anymore, they said, “What isa 70 year old man coming to visit his mother for?” Y ou know
what they did to me? They called the sheriff on me. That' sterrible.

So the very day that | went there to get her out of there, | didn’t want to go in because | was afraid I'd
be arrested for trespassing. And as | stood there at the door, al of a sudden these emergency vehicles
were showing up. | had no ideawhat that was al about, but findly the adminigirator, | guess had a
change of heart and he said, “Come on in Bill.” And, my mother was being picked up by those
emergency vehicles. | got in the ambulance with her to go to Dominican where she died. And thiswas
just afew days before Christmas of 2001.

But | don't understand. | mean if you' re paying people $5,000 a month, why, and I’ d be down there
and | could see they weren't doing their jobs. Her room would be amess. They weren't feeding her.
Excuse me for going on about this, but why aren’t they doing the work that they’re being paid for. | just
don't understand it.

S0, it was on a Sunday morning and | tried to be down there every day to make sure, because it wasn't
far from where | lived, you know, the family home. And one Sunday morning | went down there to
make sure she was dl right, and her room wasamess. And she was crying tears, “Bill, get me out of
here” But the workers didn’t come to you know, help clean up her room or anything. All they did was
come to kick me out. | don’'t understand, but it hurt.

Sate Assemblyman Joe Simitian, Chair:

Mr. Eke, I'm going to thank you for your testimony today. | gppreciate you being with us.
Bill Eke
Sorry.

State Assemblyman Joe Simitian, Chair:
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That'sdl right. Thank you for your testimony, we |l follow up with you from my staff, Ms. Loquigt. I'm
going to let Mr. Laird get to his meeting. | want to thank him before he leaves both for his participation
today, but dso for hiswork on the Committee to date. And, we will continue to take testimony. | will
day here until the testimony is completed and we will share dl the testimony with both Mr. Laird and
other members of the Committee aswell. So let methank Mr. Laird; | understand you have to step
away. | gppreciate your accommodating the schedule of the Committee. And let me ask now that we
hear from Robert Berryessa, to be following by Francie Newfield, to be followed by Beth McKinnon.

Robert Berryessa:

| want to thank you.

State Assemblyman Joe Simitian, Chair:

Thank you, Sir.

Robert Berryessa:

And | can gppreciate what this man went through. | went through about eight different nursng homes,
and | think those are the Dachaus of America— the concentration camps. The women who work there,
the nurses, are just terrific, but too often the people who run it don’t, you know, carry out what they’re
supposed to do. And these people are just neglected. And | know | went to ones here and other
places, and I’ ve seen the same thing. He's so right about that. When it comes to persona abuse, I've
seen my mother who cried and said, “Why am | done?” And | said, “Well because your son changed
from Jesus Christ to Adolph Hitler, and has taken power over you.” So I’ ve seen abusein different
ways.

There sagtrange kind of abuse that’ s happening with our group called the DeAnza Mobile Home
Edtates, snce people found out about rent control. And | read something in your booklet here that
redly saysalot to me, and | didn’'t know that before. Financia abuse can be as complex as
manipulating avictim into turning over property to an abuser. Because an dder victim'slife savings can
disappear and leaves them unable to provide for their needs and afraid of tomorrow.

And so | livein DeAnza Mobile Home EStates. In fact, it's the same place that Joe Fendrick’s parents
livein. Andwhen | taked to hisfather, | never redized you'reright, it is abuse. Because you haveto be
55 and older in order to live there. Anyway, I’ ve been there about 11-12 years now, and it was so
great. Wdll in 1994, MHC, cdled the Manufactured Home Communities, that own 150 parks moved in
from Chicago and took over the property in 1994. Now, we ve had rent control since 1991. Rent
control, that means you can't raise the rent any further than you're alowed to each year. Anyway,
MHC fought the City of Santa Cruz, the Council, and us. They brought in their high priced lawyers and
eventualy we ve had to buckle down, dl of us, to Sgn 44 pagesto say that we will go dong with the
rent control, but once we leave, the rent controls dies. That means we can't sell our property, can't give
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it to our children or anything like that, it's lost equity. So | fed that’s a strange kind of abuse, butitisan
abuse of itsown kind.

And 1 find, as| checked around, that alot of mobile homes are becoming athing of the past. Where do
the elders go. They can't afford houses or condominiums or townhouses, so mobile homes are the one
way to go. Los Gatos, now because | caled up some lawyers there, said there' s only two mobile
homes | eft in Los Gatos. We are being removed by the big money people.

There must be something wrong with monopoly when a company caled the MOB house in Chicago,
ends up owning al this property and getsrid of us. Because | can see it right now, what's going to
happen. Our place up there is going to be a concentration camp and a cemetery for the derly. Little
by little, they’ re going to remove us, because these 44 pages have thingsin there that any time you do
something wrong, they’ | be on your back. Paint this, paint that, get rid of the mold and there.
Eventudly, you'll just have exhausted your money and where do you go? A nursing home, and you
can't even afford that.

So | didn’t know if the Committee knew about this kind of abuse that’ s happening, besides persond
abuse, the abuse this gentleman mentioned. There' saso thiskind of abusetoo. | don’t know if
anybody’ s ever addressed it. | wish somebody would, and | thank you very much for the time you've
given me.

State Assemblyman Joe Simitian, Chair:

Thank you for being here today, appreciate your participation. That brings us to Francie Newfield who
will be followed by Beth McKinnen and then LindaHowe. Ms. Newfield welcome.

FN:  Thank you. I'm Francie Newfield, I'm the Acting Divison Director of the Adult and Long-
Term Care Division for Santa Cruz County Resources Agency. In addition, | am currently the Chapter
Presdent of the loca Alzheimer’s Association, and a family member with a person with dementia.

| wish to support the comments made by the pandists regarding the importance of training awareness of
financia exploitation and the importance of reporting suspected eder abuse and dependent abuse to
Adult Protective Services and law enforcement. | also strongly support the need to address sentencing
orders preventing contact with the vulnerable population for the duration of probation and for those
convicted of such offenses.

Y ou're now doubt aware of the demographic projections regarding victims of Alzheimer’sdisease. At
age 65 therésa 1l in 10 chance of having Alzheimer’s disease. That prevaence doubles every five
years, 0 by the time when we're 85 there' s a 50% chance of having Alzheimer’ s disease or related
dementia. Thistrandates into a substantia population with elders and huge public policy impact. From
the time that symptoms first appear, persons with Alzhemer’s disease live an average of 8 years, and
possibly as many as 20, with the disease. The cost of care for a person with dementia, whether the care
is provided in home, in an asssted living center, or anurang facility, is subgtantia. On the Centrd
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Coagt, cost of care may easily exceed $4,000 amonth. At least haf of dl nursing home residents have
Alzheimer’ s disease or related dementia and the average annud cost of nursing home care ranges from
$40,000 to $70,000. Medi-Ca pays nearly haf of the tota nursng home hill for two-thirds of nurang
home residents.

Any meansthat can help an individud protect their assets for their own care isimportant public policy.
When a person with dementia a any stage isfinancidly exploited by an unscrupulous individud, they are
robbed of their ability to receive the type of care they deserve. They lose their ability to choose the care
setting and become dependent on public funds, most likely Medi-Cd to pay for dl care and supervision.
When a person with dementiais exploited into signing away financid assets for one' shome, whichin
this area as severa people have mentioned is likely to be worth at least $500,000, they’ ve been cheated
out of more than just money. They surrender the quaity of life they’ ve earned and the ability to maintain
comfort in afamiliar environment. The State of Cdifornia can protect the qudity of life aswdl as public
funds by taking actions that encourage early intervention and provide strong incentives to end financid
exploitation of vulnerable seniors.

| gpplaud your interest in the matter of elder abuse and want you to be successful in furthering public
policy to protect those who can no longer protect themsalves. Thank you.

State Assemblyman Joe Simitian, Chair:

Thank you. Before we get to our next speaker, let me make one comment because we are running out
of time for our viewers who are watching live. We will, however, continue the hearing and tape the
hearing as well for subsequent broadcast in its entirety. The first comment | wanted to makeisthat itis
the expectation that this effort produces specific legidative proposals. So while | highlighted that just in
passing earlier in the hearing, the hope and expectation is that we will take the comments that we
received both from our panel of experts, aswell as members of the public, many of whom are expert in
oneway or the other in their own right, and that those comments will then be consdered by members of
the Committee, mysdlf included, aswell as Mr. Laird obvioudy.

And that will then produce a body of legidative proposas, which in the coming year or years will be
introduced. That istypicaly the gpproach thet is taken in the sdlect committee process. The god isto
rase the issues, identify some specific solutions that might be possible and then move them through the
legidative process.

So for those of you who are here today, aswell as those who are watching, | want to assure you thisis
more than a conversationa exercise. It will, in fact, result in legidative proposals to one degree or
another. Some of those may be things that are rdatively easily to move through the system in the course
of ayear. I'm sureamod dl of you know it sometimes takes a good ded longer and is more difficult. It
may take a course of years, but we will be taking those steps after today’ s hearing and after subsequent
hearings as well.
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For those of you who are watching today in Santa Cruz, live today on Wednesday, December 10th, we
are going to be out of time at 4:00. And we thank the members of the public who have been attentive.
We will, however, now continue with the hearing, and ultimately the tape will be edited and formatted to
alow rebroadcast locally and on the Cdifornia Channel around the State.

Let me go ahead now and return to, | believe it was Beth McK innon who will be next, to be followed
by LindaHowe. Beth McKinnon. We have acomment on the back, dl right. LindaHowe. Ms.
Howe, welcome and thank you for being with us.

LH:  Thank you. My nameis LindaHowe. I'm an Adult Protective Service Socia Worker. 1've
been with the County of Santa Cruz for 29 years. 1'd like to spesk just very briefly about the subject of
physica abuse of elders and dependent adults.

Most physica abuseis perpetrated by caregivers, very frequently family members. Caregiving is
extremey hard work and very stressful. Add acohol or substance abuse to the equation, and you're
going to have abuse. The loss of a caregiver for any reason, whether you send them to jail or they burn
out or get Sck, equas nursng home placement for asenior or dependent adult. That’s not an idle threst.
That's not an idle fear of the ederly. They’re going to going to a nurang home if they lose their
caregiver.

Seniors and dependent adults need support services to 1) delay the need for round the clock care, and
2) to support the caregiver when care is required. Things like respite care, meals on whedls, adult day
hedlthcare and in home support services that are dready in place but frequently underfunded and under
the budget cutting ax, are things that prevent elder abuse, dependent adult abuse, and keep people out
of nurang homes. And anything you can do to support these programs and programs like them will
help.

State Assemblyman Joe Simitian, Chair:

Thank you for your comments. Point well made. Lisa Pearson to be followed by Carol Childersto be
followed by Cheryl Keay. And | gpologize if I'm mispronouncing the names as we go. Ms. Pearson,
thank you for your patience.

Lisa Pearson:

Thank you. | am alicensed nurse. | sarted my career asa CNA. | am currently a nursing home
adminigtrator. | have been anursing home adminigtrator for more than 10 years. | am proud of what |
do. | am very, very saddened by this gentleman’s story. It breaks my heart. | am sorry. Fortunatdly, |
have hundreds of storiesthat are better than that and are good stories. And there is agood side.

| support everyone' s fedlings about individuas not needing to be in anursang home. | absolutely believe

in that. | have dways been very successful in running nursing homes with that philasophy. Meaning that
lower leves of care, back to home rehabilitation, dl those sorts of things. But unfortunately thereisa
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section of our population that requires our service. And we' re there. We re there because we want to
be and the mgority of uslove what we do. Every day is exciting and new.

| think the communities need to be more involved in nurang homes. Thereé sabig volunteer program in
al the hospitas. The pink ladies, you know, are just al over the hospitals doing nice and greet things.
And it isso hard to get that leve of involvement in nursng homes. If we could have that, we too would
benefit from those things.

In regards to the 3.2, | was spesking to Cheryl about that. Being a nurse and knowing about acuity,
sometimes 3.2 isn't the answer. It depends on the level of care. It's not always so black and white. |
would dso like to say that in my experience, cartainly in my persond experience, | never don't reach the
3.2 because I'm trying to save money. Or somehow that’s an easier way. Frankly, it' seasier to run an
indtitution with lots of staff. It's more economica to have 3.2 and higher. There'sno overtime. It'sdl
wonderful, | just don't think, it'sjust not that Ssmple.

There' s not those bodies out there to be had. Whether it’ s the nursing schools or nursing in generd.
Perhapsit’ s the pay and the burn-out in nursing. You heard me say I'm anurse. I'm not currently a
practicing nurse.

And I"d like to spesk to the feeder assistants program. It's afedera program that Cdifornia had opted
to get out of. And put a bunch of stops on and perhaps rethink that. | think we should look at other
levels of gaffing and nursing assstants and feeder assstants, those sorts of things.

| think we need to think outside the box. | would like to support Brian and the other gentleman who said
about bringing nurses and adminigrators to hearings like this so you can hear the other sde of it. Again,
I’m sorry that gentleman had a sad story. And | know nobody wants to be in a nursing home, but we
have to face the fact that they're there and let’ s find out how we can al make them better places.

Sate Assemblyman Joe Simitian, Chair:

Thanks you very much for your comments and your participation today. Carol Childersto be followed
by Cheryl Keay to be followed by Linda Robinson. IsMs. Childers till here? Welcome. Thank you for

being with us today.

Caral Childers.

Hi, thank you. My name is Carol Childers and I’ m the Meds-on-Wheds Medsite Manager, so | seea
lot of elderly people every day and | redly fed that what we need to be doing is educating our €lder
themselves about elder abuse.

| redlly fed that people talk amongst themsalves at our lunch and dinner programs. Y ou see people
forming friendships; they share their common problems, their issues. And | redlly think if we wereto

102



educate folks about what financid eder abuse is— the different levels and types of abuse, and dso
demydtify what adult protect servicesis and what's available.

Educating the ederly to this problem will help nip thingsin the bud. | think alot of times people sart
hearing, there was talk about those long-term care things. Y ou know, we see them advertised in the
paper dl thetime. That'sthe kind of thing where | think if we educate our folks asto what that is,
people will stop attending those things. And by not attending that type of thing, maybe we can put an
endtoit.

The other thing | would redlly like to encourageis, and | think it was spoken to by Mr. Frankd, isa
registry for people who have been convicted of any crime, whether it's a misdemeanor or afelony
againg aeder person. And | say that because | know specificaly in Santa Cruz County | had aformer
neighbor who recently confessed to stealing $5000 from an ederly person’s credit card. My big fear is
she was employed through an agency. My big fear is this woman will get adgp on the wrist and will
then go out in the public and sart offering her services and will be under the radar. | redly fed we need
to have a strong registry like we have for sexua predators to prevent abuse of our elderly.

Thank you.

State Assemblyman Joe Simitian, Chair:

Thank you for your comments and thank you for being here. Cheryl Keay to be followed by Linda
Robinson, to be followed by Lydia Blanchard. And | apologizeif | missed on the pronunciation.

Cheryl Keay:
Nobody getsit right. It's“Kay”, but thank you very much.

Sate Assemblyman Joe Simitian, Chair:

With aname like Simitian | try, so thank you Ms. Keay for being here.

Cheryl Keay:

Thank you very much. My name is Cheryl Keay and | have worked for the Department of Hedlth
Services and Socia Services as an evaluator and as an administrator at an RCFE. Two years ago | had
the unfortunate lot to be in an acute hospital and | was physicaly abused when | wasin ICU. | think |
kind of cover every area.

Everybody seemed to have their own agenda, but what | think needs to be done a the state level. And |
do need to back up to say the Department of Socid Services does have to have FBI checking before
we can hire any gtaff. They need to have the Attorney Genera, DOJ, and the FBI fingerprint checking.
Unfortunately, if someoneisworking for the Department of Socid Servicesin an ederly facility and they
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go to Department of Health Services and work in a skilled facility or go to Home Hedlth Services and
work in ahome, none of these registries communicate. Everything is separate in each separate
department. | know that | have had the fingerprint portion of Sociad Services cal me to have me remove
adaff person from my facility for something that had come up after he had cleared fingerprint. Yet heis
dill working in askilled nursing facility. So until the state thinks about it and gets these agenciesto
communicate and | would suggest it aso might help with the budget problem. Must be spending alot
more money for multiple agencies to be sending fingerprints through the different agencies than to just
have one areathat dl fingerprintswill be cleared.

State Assemblyman Joe Simitian, Chair:

Isit your undergtanding that not only do we have multiple agencies involved, but that we require people
to absorb the cost?

Cheryl Keay:
Y es, we absorb the cost. For usit’'s $82. That includesthe DOJ, AG, and FBI, as a provider.

Sate Assemblyman Joe Simitian, Chair:

Thank you. Thank you for your comments. Thank you for being with ustoday Ms. Keay. Linda
Robinson, to be followed by LydiaBlanchard. And | believe that Ms. Blanchard is our last card unless
I’'mmissng acard. If | am, raise your hand and our staff person will come to you. Ms. Robinson,
welcome.

Linda Robinson:

I’m Linda Robinson. I’'m the Coordinator for the Loca Long Term Care Ombudsman Program. And |
just wanted to comment on something that someone brought up during financid abuse. Ellen Firie talked
about notaries. Y ou know, withessing power of attorney documents and the potential there for an abuse
gtuation. | wanted to let you know about the kind of things that have come across the Ombudsman’s
Office.

Situations where residentsin nuraing facilities are at risk because afamily member or afriend who is
redly just trying to exploit them, but they have to get that power of attorney document sgned over will
bring in anotary to do that withessing. The notary, | don’t know if this was explained earlier, isonly
there to witness the signature and not to determine cgpacity and willingness of this resdent sgning over
power of atorney. So | realy support looking at making changes at least a nurang facilities.

Right now the law requires the Ombudsman to witness durable power of atorney for hedthcare
documents. And our roleisto go in and we have to interview the resdent in private, determine if they
understand what they’ re witnessing and whether or not they’ re being coerced into witnessing it. About
50% of the time we' re not able to witness a power of attorney for healthcare document. | would like to
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see that extended to include power of attorney for finance documents because these resdents are redly
at risk.

Although there are many nursing home adminigtrators and socid workers who will notify usto give usa
heads-up, we can't redly stop it from happening. We can certainly go in and interview the resdent and
do our best. Soif that could just be extended to cover power of attorney for financiad documents, that
would be good. It would be agood start.

Sate Assemblyman Joe Simitian, Chair:

And | bdieve now it'stime to hear from Lydia Blanchard.

Lydia Blanchard:

Hello. It's been very interesting for me to edge my way into seniorness. In 1964 | worked as a public
welfare socia worker for the old Medica Aid to the Aged which preceded Medi-Care. There were
interesting changes at that point. So this issue has been in my life in many waysincluding long term work
at apsychiatric hospitd that included edersin Wanut Creek.

I’m alicensed marriage and family therapist. At every point in my training and my experience issues of
abuse including eder abuse came up. Very often in unfortunate circumstances where supervisors, often
supervisors hired from out of state said, “Oh no, we don’t do anything about that.” We was Texas or
we was some other setting. So training is extremely important, particularly for timid interns who might
gart believing they didn’t need to report the abuse they were being trained to report.

The booklets and the other things that your agencies are doing are extremely important. | would like to
suggest required CEUS, continuing educeation units, for licensed psychothergpists of dl levels, and
perhaps clinical psychologists and licensed clinica socid workers. | know that is anathemato those
professond associations who want things clean and minimal. | gppreciate their reasons, but | do think
thisisan areathat is extremely important and is being neglected.

With regard to reaching out to the public for this event, | wanted to suggest and | am aware from
gpeaking to your staff that many of the mailings went at your expense to people. This happened to go to
my husband who is neither a psychotherapist nor particularly active politicaly in the community as his
wifeis, so | would like to suggest that these things aso go to marriage and family therapigsif at dl
possible, clinica socia workers, and so forth. And dso to entities like the Santa Cruz Action Network.
Those who are commiitted to the bettering of the community.

And just aminor thing, | didn’t understand how to submit questions and had to go ask, so | would
encourage your taff to milk theaides and say, “ OK, who ese?’

State Assemblyman Joe Simitian, Chair:
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| think the respongibility for that rests with me. | mentioned it a bit late in the program. | do gpologize.
Thank you for your comments. Are there any others, apropos of that comment, are there any others
who would like to speak?

If not, then | will thank you al once again. Thank you to the pandists who redly did, | think, an
outstanding job. Thank you to those of you who came today to speak. Y our comments were very
helpful and informative. Thank you to those of you came just to be better informed yoursdf or to lend
mora support. And thank you findly to the City of Santa Cruz for hosting us here today. Without
objection, this December 10" meeting of the Sdect Committee on Elder Abuse is adjourned.

END OF HEARING

106



